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IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA ! 

i 

i 

EDWIN E. ELLIOTT, ! 

i 

i 

1904 G Street, N. W., Washington, D. C., Plaintiff 

i 

vs. 

! 

DISTRICT OF COLUMBIA, 

(a municipal corporation) 

i 

14th <fc Pennsylvania Avenue, N. W., Washington, D. C., 

Defendant j 

- i 

I 

Civil Action No. 30077 I 

Filed, Aug. 7, 1945, Charles E. Stewart, Clerk 


COMPLAINT 

(Injury to pedestrian—negligence in maintaining public j 
space adjacent to sidewalk. [ 

j 

! 

1. The claim for relief sought herein on behalf of the plain¬ 
tiff, Edwin E. Elliott, against the defendant, District of 
Columbia, a municipal corporation, arose in the District of 
Columbia, is for an amount in excess of $3,000, and is within 
the jurisdiction of this court. 

2. On or about January 3,1946 the plaintiff was a pedestrian 
using the public sidewalk on the north side of E Street, N.W|. 
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in the District of Columbia when he fell into an unguarded 
window well in front of premises 213 E Strteet, N.W., due to 
the negligence of the defendant in maintaining the space in 
front of thelsaid premises adjacent to said sidewalk in such a 
manner as to be a menace to the safety of pedestrians, where¬ 
by the plaintiff sustained serious and permanent injuries. 

3. The injuries sustained by the plaintiff as aforesaid con¬ 
sisted of a crushed and fractured left hip and numerous bruises 
and contusions about his body and shock to his nervous system, 
resulting in permanent impairment of his left hip and leg and 
to his nervous system, all to his damage in the amount of 
$25,000. 

2 4. Wherefore the plaintiff demands judgment against . 

the defendant in the amount of $25,000 besides costs. 

JAMES P. DONOVAN 

JAMES P. DONOVAN 
Attorney for Plaintiff 
Rust Building 
Washington, D. C. 

DEMAND FOR JURY TRIAL 

The plaintiff demands a trial by jury on all issues. 

j J. P. DONOVAN 

• Attorney for Plaintiff 


Filed, Aug. 27> 1945, Charles E. Stewart, Clerk 


ANSWER 
First Defense. 

The complaint fails to state a claim upon which relief can 
be granted. 





Second Defense 

1. Defendant admits the allegations of paragraph one of the j 

complaint. i 

2. Defendant denies the allegations of negligence on its part, 

and is without knowledge or information sufficient A o form a j 
belief as to the remaining allegations of paragraph two of the | 
complaint. . ! 

3. Defendant is without knowledge or information sufficient 
to form a belief as to the allegations of paragraph three of the 
complaint. 

Third Defense 

\ 

Defendant says that such injuries or damages as plaintiff is I 
alleged to have sustained resulted from the negligence or 
contributory negligence of the plaintiff. | 

RICHMOND B. KEECH, . I 

RICHMOND B. KEECH, ! 

7 I 

Corporation Counsel, D.C. j 

4 CHESTER H. GRAY, | 

CHESTER H. GRAY, | 

Assistant Corporation Counsel D.Ci 
Attorneys for defendant, 


MEMORANDUM 
SEPTEMBER 10,1945 
Case calendared for trial. 


Filed, Jan. 18, 1946, Charles E. Stewart, Clerk j 

Depositions of EDWIN E. ELLIOTT and ANNIE 
BRIGHT, witnesses of lawful age, taken on behalf of the 
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defendant in the above-entitled cause, wherein Edwin E. 
Elliott is the plaintiff and District of Columbia, a municipal 
corporation’ is the defendant, pending in the District Court 
of the United States for the District of Columbia, pursuant to 
notice, copy of which is hereto annexed, before Lloyd L. 
Harkins, a notary public in and for the District of Columbia, 
at the offices of Hart, Dice & Harkins, room 306 Columbian 
Building, 4i6 Fifth Street, Northwest, Washington, D. C., at 2 
o’clock p. m. on Tuesday, January 8, 1945. 


nji. 


APPEARANCES: 

On behalf of the plaintiff: 

James P. Donovan. 


On behalf of the defendant: 

Milton D. Korman, 

Assistant Corporation Counsel. 

8 EDWIN E. ELLIOTT, a witness of lawful age, was 

thereupon duly sworn and, being examined by counsel, 
testified as follows: 


Direct Examination 
By Mil. Korman: 

Q. Mr. Elliott, will you give us your full name, please? 
A. My full, name is Edwin E.. Elliott. 

Q. How pld are you? A. I will be 81 years old the 18th day 
of this month. 

Q. That-is, of January? A. Of January. 

Q. Where do you live, Mr. Elliott? A. I am living now, 
at the present time—well, in fact for the last four years, at 
1904 G Street, Northwest. 

Q. With whom do you live there? A. I am in the house 
that belongs to Mrs. Bright—a lady by the name of Bright. 


Q. Do you live there alone? A. Oh, no; that is a rooming | 
house. — ! 

i 

Q. I mean, you live alone so far as your own quarters are j 
concerned? A. I have my quarters by myself. 

Q. Does Mrs. Bright live at the same place? A. Mrs. 
Bright is there practically, you might say, all the time. - i 

Q. Does she live in that building? A. Well, she goes and 
comes, but she is there most of the time, that is, recently, 
anyway. 


9 Q. When was it you were injured? A. That was on j 

the 3rd of January, 1945. 

I 

* • * * « • • * 

i 

12 Q. Now, you were with Mrs. Bright at the time of 
your accident, weren’t you? A. Yes; I was with her. 

Q. And that was in connection with some of her business, j 
was it not? A. Well, she came to my place, and she says, 
“Mr. Elliott,” she says, “I want you to go with me down to j 
211 ”— 

13 Q. 211, what street? A. E Street, Northwest. 

She says, “There is a fellow down there has owed me 
rent, and he has threatened me. I want you to go with me 
down there; I have got to collect rent off him.” 

So, I went with her down there that night. 

Q. Had you ever gone with her to that place before? 
A. No,—Well, once in a while, maybe, to fix some little thing 
for her, but I hadn’t been down there for quite a little prior 
to this night. 

Q. Did you ever go about with her to collect rents? A. No; 
that was the first time I went down, that I remember, to 
collect any rents. 

Q. Is 211 one of her houses? A. She has that house. 
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Q. You mean she operates that house? A. She operates 
that house as a rooming house. 

Q. Do you know how many houses she has? A. Well, she 
has a house at 211; and she has a house at 605 Sixth Street, 
Northwest; and then one at 1904 G. 

Q. Is that all, or are there any more? A. That is all I 
know of. If she has any more she never mentioned them. 

Q. Had you been into 211 at the time of your accident, or 
not? A. Oh, yes; I was inside the house waiting for her to 
get through with her business there. 

Q. And then you came out with her? A. We both came 
out together. 

14 Q. And you say that was on the 2nd of January, 
1945? A. On the 3rd of January. 

Q. On the 3rd of January? A. Yes, sir. 

Q. About whet time of day or night was it? A. That was 
between 8 and 9. 

Q. At night, or morning? A. At night. 

Q. What was the condition of the weather? A. Well, it was 
pretty dark that night, and it was right cool, because I wore 
my overcoat down there. 

Q. The streets were dry? A. Well, as we came up Second 
Street I noticed that the bricks were quite wet, but when we 
came overjon E Street, on the concrete, they didn’t seem to 
be very dajnp. I didn’t notice anything. 

Q. It wasn’t raining at the time? A. No; it wasn’t raining. 

Q. Now, as near as you can, you tell me just what happened. 
A. Well, as we came out of her house down the steps, like this 
(illustrating), we took a couple of little short steps coming 
this way (indicating). 

Q. Coming which way? A. Going towards Third Street, 
you see. We came in on Second Street, but when we came out 
of the house, we came down the steps onto the sidewalk, and 
we made a couple of little steps this way (indicating). 

15 Qj. Towards Third Street? A. Coming on E Street. 

Q. But you were coming towards Third Street? A. 
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Yes; coming towards Third Street. She said, “Wait a minute. | 
I forgot something.” And she started to look in her pocket- 
book for some keys. I was on the inside. 

Q. What do you mean by “the inside”? Next to the houses? 
A. Next to the houses. I was next to the houses. She stopped,! 
and I turned towards her, and I was in her light. 

Q. That light was coming from where? A. It was coming 
from the floor above, 211 (213*). We were in front of the 
house, 211 (213 *). I stepped bavfl out of her light, and as II 
steps back, there is an offset there, which I knew nothing 
about, of about 11 inches. I set that left foot right down at 
the very edge of that offset. And I lowers my head, like this 
(illustrating). | 

Mr. Donovan. The reporter can’t see what you are doing; 
Tell him what you did. The reporter can’t put down your 
lowering your head, so explain exactly what you did. 

The Witness. Well, as I turned this way (indicating), this 
foot goes over this little ledge. 

i 

i 

By Mr. Korman: j 

' j 

Q. Which foot? A. This left foot. And that spun me 
around, and down I went into that pit. That pit— 

Mr. Donovan. You have answered the question. He will 
ask you another question. 

i 

By Mr. Korman: j 

■ I 

Q. You say, as you started to walk towards Third 
16 Street, you were on Mrs. Bright’s right? A. Yes, Sir. 

Q. That would put your right side nearest the build¬ 
ings? Would it not? A. Yes. 

Q. How was it you got your left foot over next to this place 
you call the pit? A. You see, when I backed away from her, 

I backed away at a little angle. It is only a short distance 


l 

i 

i 


* Correction initialed “LLH” 
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from the foot of her steps to this ledge, and I, not knowing, 
thinking it was all sidewalk, I set my foot right at the very 
* ledge. 

Q. Whichj foot? A. The left foot. And as I turned around 
to go away, naturally, as anyone, this foot went over the 
ledge, which throwed the weight on the right foot, which 
caused me to spin towards the left. 

Q. The point I don’t get is this: As you were walking to¬ 
wards Third Street, your right side was nearest the buildings. 
A. Yes, sir. 

Q. How was it you got your left foot around there? Had 
you turned completely around and faced the other way? 
A. No. 

Mr. Donovan. He wants you to fix, if you can, your posi¬ 
tion with respect to the ledge, so that he can find out how your 
left foot came to rest on the ledge. Is that right, Mr. Korman? 

Mr. Korman. That is right. 

The Witness. Now, as I turned away, I was facing Second 
Street. 

17 By Mr. Korman: 

Q. Then you turned completely around? A. I made 
a half turn around. 

By M*. Donovan: 

Q. You >ay you made a half turn? A. I made a half turn. 
I was sideways, this way (illustrating). I only had to make 
that half turn to face Second Street. That is when I set 
that foot down at that ledge. 

By Mr. Korman: 

Q. Now > Mr. Elliott, when you started at 211 towards Third 
Street, yoiir right foot was right at the ledge, was it not, or 
next to the ledge? A. Yes; the right foot was next to the 
ledge. 

Q. Now, to get your left foot next to the ledge, wouldn’t 
you have to turn completely around and face Second Street? 
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A. No. Now, just the same as you and I were walking around 
here (illustrating), and you said, “Stop,” I make this turn, 
half. ' j 

Q. When you are making a half turn facing Third Street, j 
you made a half turn to the left or right? A. To the left. 

Q. That would make you face on E Street, wouldn't it? j 
A. That would make me face Second Street. . We were com- I 

I 

ing this way (illustrating). Now, when I was standing in her [ 
light, all I had to do was to make a half turn, and thatj 
throwed me facing towards Second Street. j 

Q. Now, isn't it a fact, Mr. Elliott—let us see if we can! 
get this straight—that when you are walking towards 
18 Third Street on E—A. Yes. 

Q. Your right-hand side is towards the building? 
A. Yes, sir. 

Q. Now, to put your left-hand side towards the building | 
you have to make a complete about-face, don’t you, to face 
Second Street? ! 

j 

♦ * ♦ * * «! 

i 

■ • ;' i 

Q. Did you understand my last question? A. I understood 
your last question. 

Q. WTien you are facing Third Street—A. Yes, sir. 

Q. And your right foot is near the buildings—A. My right 
foot is near the buildings. 

Q. To make you face with your left foot, you have to make 
a complete turn, don’t you? A. No. We were facing this 
way (illustrating). 

Q. Let us assume this is the ledge, right here, at the tabid 
(indicating). 

Mr. Donovan. And Third Street here, at my right. Mr. 
Korman, assume that this is the edge of the table, this is the 
ledge, and this direction I am here is Third Street. Now you 
demonstrate to Mr. Korman what happened. j 

The Witness. I am going to give you a demonstration!. 
Wait until I get to the end of the table. This (indicating) 
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represents E Street, this end of the table. We are coming 
down here, the steps, like this (illustrating), down the 

19 steps. I am at her right. She is right beside me. 

By Mr. Korman: 

Q. Where is the ledge now? A. On my right. 

Q. On your right? A. Yes, sir. 

. Q. All right. A. She says, “Wait a minute. I have for¬ 
gotten something.” -I turns, like this (illustrating), and backs 
off. I turned to the left, and stepped off, and this foot then 
came right to the edge of that ledge. 

Q. Now, you listen to me, then: As you just demonstrated 
it, so to make a half turn to the left to face south—to face 
across E Street, not entirely towards Second Street?- A. Not 
entirely. I was kind of on an angle. 

Q. And then you say your left foot went off the ledge? 
A. My left foot went off the ledge. 

Q. And you fell down backwards? A. No; I fell in there 
sideways. You see, if I had fell that way I would have crushed 
this hip (indicating). You see, I went in edgeways, and it 
g,ave me that quick speed. 

Q. Have you now told me all that you did between the time 
she said “Stop” and the time you fell? A. Well, no, there 
was no conversation passed between us as we came down her 
steps of 211. 

Q. Aside from any conversation, have you told me every¬ 
thing that you did? A. Yes; I have given you every- 

20 thin g that happened, now, from that point on. 

Q. And about what time of night was it? A. It was 
Isetween 8 and 9. 

Q. Had you had your dinner that night? A. No; I hadn’t 
eat that night. 

Q. Were you hungry? A. Well, I was hungry. She came 
and got me before I ate, and that is what caused me to turn 
my head in there and look in there, thinking there might be 
something in there to eat. 
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Q. Looking in where? A. In that window. | 

Q. What window? A. 211 (213 *). There was a little streak | 
of light below that shade, and I was looking, thinking maybe ! 
they had something to eat in there. I raised my head up and 
set my foot over the ledge. 

Q. You didn't tell us about looking in that window before. \ 
A. Well,— . j 

Q. Something else did happen, other than you told us about 
that? A. Well, I put my head down in there, under that cur- | 
tain. It was awful black in there. 

Q. Actually that is a lunchroom in there, isn’t it? A. I 
don’t know. I never was in there. 

Q. You noticed it was a lunchroom, didn’t you? A. No. I j 
didn’t, not until today, I noticed it was kind of—yesterday, | 
that was—yesterday I noticed it. In fact, I didn’t recog¬ 
nize whether it said anything about any lunch, or i 
21 anything. 

Q. How did you happen to look in there to see 
whether they were serving any food if you didn’t know it was ! 
a lunchroom? A. I just wondered if that wasn’t something 
of an eating place, that is all 

Q. Did you expect there to be an eating place in a private j 
home there? A. Well, it seems that that is a beer joint in | 
there. 

Q. At any rate, there appeared to be some sort of store in! 
that basement, didn’t there? A. Well, from what I seen yes¬ 
terday, it looked more like a beer joint. 

Q. Not what you saw yesterday, Mr. Elliott; what you saw 
that night. Didn’t it appear to you to be some sort of a store ?j 
A. Well, it kind of looked like some kind of a store or business 
going on in there, of some kind. 

Q. Yes: It didn’t look like a private residence? A. No; it 
didn’t look like a private residence. 

Q. And you were hungry and thought there may be some 
food in there? A. Yes; something to eat. I, 


* Correction initialed“LLH” 
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Q. So you bent your head down to try to look into the 
window? A. No; there was no window to look through. 

Q. But you thought there might be? A. Yes; if there was 
such a thing. 

Q.! Because you thought they might be serving food 

22 in thfcre; is that right? A. Yes. As I raised my head 
up, I turned to go away. 

*■- . * .. * * * * * * 

Q. As a matter of fact, Mr. Elliott, when Mrs. Bright told 
you to wait a minute, that she was looking in her pocket- 
book, it was then that you walked away from her slightly to 
look into this place, wasn’t it? A. No, I only had to make a 
little short step to get out of her light. There was a little 
glimmering light out of that. 

Q. Now, let us get this straight. The place you were there 
wasn’t 211 at all, was it? It was 213? A Yes; 213. Did I 
say 211? 

Q. Yes. A. Yes; it was 213. 

Q. Then you had walked from the steps of 213 to the steps 
of 211? A. Yes; that is right. 

Q. How far from the steps of 211 was it that Mrs. Bright 
stopped? A. Oh, when we both stopped, I guess possibly 
three feet, or more. 

Q. Three feet from 211? A. From 211, this way (indicat- 
ing)(. 

23 Q. The steps at 211 are steps that go from the side¬ 
walk up to the first floor, are they not? A. Yes, sir. 

Q. And you walked up those steps to get into 211? A. Yes, 
sir. 

Q. And when you got out you walked down there? A. Yes, 
sir. 

Q. That brought you to the sidewalk? A. Yes, sir. 

Q. And then when you got to 213, there are two sets of 
steps, one going upstairs to the first floor, and one going to 



the basement; isn’t that so? A. No; I:think one tier ol steps ! 
going in there. -• | 

Q. Were those steps at the far end or nearest Third Street? I 
A. They were at the far end. , • I 

Q. That is, nearer Third Street? A. Yes, sir. 

Q. And you think there was just one set of steps there? 
A. Oh, I don’t know, but I suppose three or four steps. | 
Q. Just one set of steps? A. Just one set of steps, yes. 

Q. You didn’t see any going up into the upper floor? A. j 
No, sir. 

Q. But you think you and Mrs. Bright had stopped about j 
three feet from 211? A. Yes, because we had taken two or | 
three steps when she spoke. . 

Q. And then when you fell, did you go into the! 
24 basement of 213? A. It seems to me I must have gone! 
to the bottom of those steps. | 

Q. So, according to that you had to walk several steps from 
where she stopped, didn’t you? A. No. No; I only just 
stepped back a very short step from her, to her left. You see,| 
the distance is very short to her steps. That is an offset. If I 
had walked any distance I would have known it. But it was 
dark. It seemed she was on the same sidewalk. 

Q. How wide is the sidewalk there; do you know? A. No;| 
that would be hard for me to say. ' ........ j 

Q. I mean, it was an average sidewalk? A. Well, an aver4 
age sidewalk, I would say, is around 7 or 8 feet. 

Q. Wasn’t this around about that? A. I would say around 
about 7 or 8 feet. . j 

Q. Now, isn’t it a fact, Mr. Elliott, that the steps leading 
down to the basement of 213 set back from the sidewalk about 
2 feet,—the first step sets back from the sidewalk about 2 
feet—the first step going down? A. Now, just let me get my 
head together. ...j 

Mr. Donovan. Can you answer that question? j 

The Witness. I think I will be able to answer that question 
if I can just pull my thoughts together. I want to be positivte 
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about it. (After a pause.). I would judge it would be about 
2 feet. 

By Mr. Korman: 

Q. Do you remember whether you were wearing 

25 gloves that night? A. No; I wasn’t wearing no gloves. 

Q| It was cold, you say? A. Yes; it was right cool 
that night.! 

Q. Did you have your hands in your pockets? A. Yes; I 
had my hapds in my pockets. 

Q. In your overcoat pockets? A. In my overcoat pockets. 
Q. You said Mrs. Bright stopped and said she wanted to 
look into her pocketbook, and you stopped, and you noticed 
you were in her light? A. Yes, sir. 

Q. That was the light shining from this place, 213? A. Yes. 
Q. There is no light comes out of 211, is there? A. No; 
there was no light coming out from 211, because I remember 
she cut the light off from that room as we came out. 

Q. But as you stepped back you noticed there was a light 
coming out from the basement of 213, this store, didn’t you? 
A 213. 

Q. And When you saw this light, you decided they might 
be selling food in there; is that right? A. That is right. 

Q. And it was while you looked in there that you fell into 
the basement? A. When I was looking in, that is when I fell 
in there, j 

Q. Did you ever determine in your own mind whether they 
were selling food in there, or not? A. I never looked in 

there. ' 

» 

26 Q. I say, when you looked, did you ever come to any 
conclusion whether they were selling food in there? 

Mr. Donovan. I object to the question as calling for the 
conclusion of the witness, and not material. 


By Mr. Korman: 
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Q. Will you answer the question, please, sir? A. I am try- | 
ing to get that through my head. I don’t think that—Ask 
that question over, please. 

Q. When you looked to determine whether or not they. | 
served food in the place, did you ever come to a conclusion in 
your own mind as to whether they did, or not? A. No. 

Q. At that time, I mean. A. No, I didn’t; not at that time, j 

Q. I think you said as you were raising up your head that \ 

you fell? A. Yes. 

Q. Well, as you were raising up your head did you have 
your back to the place or were you facing the place? A. No. j 
You see, I was sideways to the place. You see, I had my! 
back towards Third Street then. j 

Q. And you were sideways to the place? A. I was sideways 
to the place. j 

Q. And you were bending down and looking over your left i 
shoulder into the show window? A. That is right, to the left. 

Q. Do you think you made a little step to see a little better? j 
A. No; I just made that one step back from her. I 
27 didn’t make any extra steps after that. 

Q. Now, as I understood you, sir, you took one step 
back from her to get out of her light? A. Yes. 

Q. Then you looked into the place there? A. Yes. 

Q. And then, all that time, your feet were solid? A. Yes, 
sir. 


Q. As you looked, you fell? A. As I raised my head up my! 
left foot went over the ledge. 

Q. As a matter of fact, don’t you think you took another 
step at that time? A. No. | 

Q. To get a little closer to the ledge? A. No. j 

Q. Can you tell us how it was that your feet were still soli4 
and that you fell over the ledge? A. How is that? I 

Q. Can you tell us how it was that your feet were solid at 
that time, and then your lifting your head, you fell into this 
place? A. As I lifted my head, I turned to go away. 

Q. To go which way? A. To go out—to go out towards 
Third Street. / f 


I 

i 

i 

i 

i 
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Q. And you had to get out a little bit onto the sidewalk, 
didn't you? A. No. You see, as I was on the ledge, this foot 
turned over the ledge, as I turned to get away from the 
place. 

2S Q. Now, were you conscious after the accident? A. 

Well, yes. Well, it knocked me out, maybe, for a few 
minutes, but I soon got myself together. 

Q. Do you remember somebody picking you up? A. Some¬ 
body came out of this little place there. 

Q. Out of this lunchroom? A. Yes; out of this lunchroom, 
and then he and Mrs. Bright got me out of there. 

Q. Then;what happened? A. Well, she called a cab and 
got me in ijhe cab and got me home. 

Q. They took you home? A. Yes, sir. 

# ******* 

Q. What happened then? A. He ordered me into the hos¬ 
pital. 

Q. WTiat hospital did you go to? A. Emergency Hospital. 

• * * * * * * • * 

29 Q. And you stayed in the hospital about four months, 
you say? A. I was in the hospital lacking three days 

of four months. 

Q. And from that time you were able to get around on a 
crutch? A. Well, you see, I was in the hospital a few days on 
crutches, but after that I was able to get around. 

Q. Did you have a cast on after you left the hospital? A. 
Oh, no; I had the cast on in the hospital for two months. 

Q. Have you got any bill from the hospital? A.No. 

* ******* 

30 Is your hip getting better now? A. Oh, the hip is 
in splendid condition. Of course, it pains me once in a 
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31 while. The hip is in a splendid condition. My trouble 

* is all in my knee. i 

Q. Is that from the accident? A. Well, I think it comes ! 
through being in the cast. You see, it contracted. . No, in 
the knee, that is all. I 

' • j 

Q. And you say you have lived there at 1904 for about four | 
years? A. Yes; I have been there a little over four years. 

Q. And during that time all the work you have done is this | 
work you have done for Mrs. Bright? A. Yes. 

Q. You have never done any other work? A. No. 

Q. Where did you live prior to that? A. 705 Sixth Street, j 
with Mrs. Bright there, for two years and three months. j 

Q. And were you doing the same kind of work for her there? 
A. No; I wasn’t doing any work whatsoever for her there. 

Q. For anyone else? A. No; no one else. 

Q. How long has it been since you have done any work at 
any trade? A. Oh, I was away past the age limit. I haven’t 
done any work for a number of years. 

: Q. Forty, perhaps? A. Well, I would say that I hadn’t donej 
any work since I was 70 years old. I 

Q. Since you were 70? A. Yes. That calls it to myi 
mind. 

32 Q. That is about 10 years ago? A. About 10 or 1 
years ago. 

Q. During that time the only work you ever did has been 
—A. From the veteran’s check. I drawed an old age pension 
check for a small amount, but for the last year nothing buij 
the veteran’s check. 

Q. Mr. Elliott, I show you a picture which is marked De¬ 
fendant’s Exhibit No. 1. A. Yes, sir. 

i 

Q. And I ask you whether that is a picture of the space 
where you fell,—a picture of 213 E Street, Northwest. A. 
This is a picture of 211 (indicating). This is a picture of 213 
(indicating). 

Q. It is all on the same picture? A. Yes; all on the sam^ 
thing. | 
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Q. As you look at the entrance, the steps of 211 is on the 
right-hand side of the picture, isn’t it? A. On the right- 
hand side. 

Q. Right pere, where your left hand is, at the extreme left, 
you see what appears to be the beginning of the steps going 
to the first floor of 213? A. Yes, sir. 

Q. So, there is a set of steps there? A. Yes; I think there 
is a set of steps there. There must be. 

Q. Now, you notice that there are several concrete blocks 
in here, between the sidewalk, that is, between the steps of 211 
and the beginning of the steps going into 213 basement? A. 

Yes. 

33 Q. About the width of three concrete blocks in the 
sidewalk? 

Mr. Donovan. I object to the question, because the photo¬ 
graph does not show that there are three blocks. I object to 
the question because it is predicated on the assumption that 
there are three full blocks. The photograph does not show 
the block beginning in front of 211, so I don’t think that the 
question is fair in the light of the conditions. 

► 

By Mr’ Korman : 

! 

i 

Q. How many concrete block lines do you see there? A. I 
only see but one concrete line here (indicating). 

Q. You see one here (indicating) ? A. I see one here. 

Q. And one here? A. Now, wait. Hold your pencil right 
there. Yes, I believe there is one there. 

Q. And ^ou see one here (indicating)? A. No; I don’t see 
any there. But I seen the line running here (indicating). 

Q. That! is, running parallel to the front of the building. 
But I mean running perpendicular to the front of the building. 
A. I wish I had my magnifying glass here. 

(A magnifying glass was furnished to the witness.) 

The Witness. Your glass ain’t strong enough. 

Mr. Korean. Let us abandon that question.- 

t 


I 


By Mr. Korman: j 

Q. Now, Mr. Elliott, can you read here on the top of the \ 
window where, it says “Lunch” and “Candy”? A. No, j 
sir. | 

34 Q. Can you see it with this magnifying glass? A. | 
No; that glass is a failure. 

Q. The word “Lunch” and the word “Candy”? A. Here it 
says “Lunch” and over here it says “Candy”. 

Q. Do you see what it says in between the two? A. “Coca- 
cola,” that is right. It is “Lunch”, “Candy”, and “Cocarcola”. 

Q. Now I show you another picture which is marked De¬ 
fendant’s Exhibit 2, and ask you whether that represents the ' 
place down into the basement that you fell into there. A. This ! 
stairway that goes up into 213? 

Q. Yes. A. Right. 

Q. Yes. A. And these (indicating) are the steps that go 
down into this basement. 

Q. The basement of 213? A. The basement of 213. 

Q. Now, you say, Mr. Elliott, that the base of the stairway 
going into the first floor of 213 extends out onto the sidewalk j 
from the top of the first step that goes down into the basement? j 
A. Yes, sir. | 

Q. Some little distance there? A. Yes. 

Q. How far would you estimate that extends out? 

Mr. Donovan. I object to the question. Do you ask him 
to estimate from looking at the photograph, or are you asking 
him to give his recollection of the distance? | 

35 Mr. Korman. Either, or both. j 

Mr. Donovan. I object to the question, because the 

picture does not show the step. ! 

I 

By Mr. Korman: 

■■ j 

Q. Do you remember what that distance was? A. I can tell 
you the exact distance, if it is 211. I can tell you the exact 
distance. 
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Q. If it was 211? A. If it was 211, I could tell you the 
etact distance. 

Q. Instead of 213? A. Instead of 213. 

Q. What is it at 211? A. Just exactly one foot and ten 
inches. _ 

Q. One foot and ten inches? A. 22 inches. One foot and 
ten inches. 

-Q. From the edge of the steps leading to the basement— 
A. Not from the basement here (indicating). 211. This 
offset that is here, when we came out here (indicating), it is 
22 inches from that point to the edge, just the same as that. 
Now, what jthe distance is there, I can’t tell you. 

Q. Would you say that the distance from the step to the 
basement of 213 out to the outer edge of 213, of the steps 
going up, tke steps of 213, is about the same as 211? A. It 
should be. From this point to this point at 211—Now, this is 
the first offset, right here (indicating). Now, this all looks 
like sidewalk to me (indicating). But from this point (in¬ 
dicating) tp this point (indicating) on 211 is exactly 22 inches. 

Q.; How did you happen to measure that at 211? 

36 Mr. Donovan. You can tell him how you measured 
it. 

The Witness. If you want to know, I got a blueprint of 
that whole works. 

By Mr. Korman: 

Q. A blueprint of 211? A. A blueprint of 213. 

Q. If you got a blueprint of 213, how do you know the dis¬ 
tance of 211? A. That is what I say, it is 22 inches from the 
foot of 211 to this point here (indicating), 22 inches. 

Q. And when you say “this point here” you are indicating 
the edge of the top step? A. Which is the building line? 

Q. I don’t know. But from the edge of the step to the 
first floor—A. That is 22 inches from the edge of the step here 
(indicating), at 211, where this offset is. 


21 


Q. Now, you say you got that measurement from a blue- j 
print? A. A blueprint. 

Q. Of what? A. Of 211—I mean 213. - 

Q. Then, if this is a picture of 213, then you do know the 
measurement here (indicating). A. No; I haven’t got the j 
measure—It is possible, but I knowed the measure at 211. I j 
wish I had it. ■ " i 

Mr. Donovan. We will produce the blueprint at the proper ! 
time. That is my responsibility. 

... * • i 

.' '• ! 

37 By Mr. Korman: 

• # v ■ * * - ■ ! 

Q. Let me ask you this, sir: 

This blueprint that you got, is that a blueprint of 213 or 
211? A. It is 213. ; j 

Q. So that the distance of 22 inches from the top step j 
leading to the basement out to the bottom step leading to the j 
first floor is taken from a blueprint of premises 213; isn’t that j 
right, sir? A. It is taken—the 22 inches is taken from the 
blueprint of 211. 

Mr. Donovan. Will it satisfy you, Mr. Korman, if we 
produce the thing and show you? I have not looked at it for ! 
a long time. It is done by an engineer. 

Mr. Korman. Of 213? 

Mr. Donovan. Of 213. i 

i 

l 

By Mr. Korman: ! 

I 

Q. Mr. Elliott, don’t you know that the steps leading up to 

the first floor of all those houses in that block extend out the 

/ 

same distance from the building? A. All the steps that goes 
up to the first floor? 1 

Q. To the buildings on that side of E Street. - A. All the 
steps— • - | 

Mr. Donovan. Can you answer the question by yes or no? 
The Witness. Yes; I think they all come down to the same 
distance. 
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By Mr. Korman: 

Q. And there was a set of entrance steps to the basement of 
each one of those houses too, and steps that go up to 

38 the first floor; isn’t that true? A. Ask that question 
again. 

t i 

Q. I said, there is a set of basement steps leading down to 
the basement of those houses, which steps are alongside of the 
steps going to the first floor? A. Yes, sir. 

Q. To each of the houses in that block? A. Yes, the steps— 
Mr. Donovan. Do you understand the question? 

The Witojies. Yes; the steps all lead to the basement of all 
those houses. That is, there is steps that go down into the 
basement at 211. When you leave 213,1 think they are all on 
a level, the basements. 

By Mr. Korman: 

Q. They are all on a level? A. Yes. 

Q. What do you mean? A. You go into the basement on a 
level right from the sidewalk. 

Q. Without going down any steps? A. Without going down 
any steps, but at 211 I know you have to go down steps to go 
into the basement. 

Q. And you think you enter the basements of all the other 
houses in that block without going down steps? A. No; you 
can’t enter all the houses without going onto steps. 

Q. And isn’t it a fact that there are steps leading into the 
basements of all those houses? A. No. 

39 Q. How many don’t have them? A. That I couldn’t 
say, but the basement is on a level on the next to 213; 

as you go into the basement there, you go in on the level. 

Q. That is, the next house towards Third Street? A. To¬ 
wards Third Street. The next house to 213, you go in on the 
level, I noticed that the other day. 

Q. That! would be 215? A. That would be 215. 


Q. How about 211? Do you go down steps to get into that j 
basement? A. You go down steps. 

Q. How about 209? A. The same, I think. 

By Mr. Donovan: 

Q. Do you know? A. Yes; you go down steps in the base- i 
ment there. 

By Mr. Korman: 

I 

• j 

Q. Do you know about 207? A. Well, now, I couldn’t just | 
mention that, mention them all, because I paid no attention 
to those things in particular. j 

Q. Well, so far as you know, most of the houses in that I 
block have steps leading down into the basement? 

Mr. Donovan. I object to the question. You have asked ' 
the question three or four times; and, furthermore, I don’t 
see where it is relevant. 

The Witness. Coming from Second Street this way, I think ! 
about all of them has steps that goes down to the base¬ 
ment. 

i 

40 By Mr. Korman: 

V ■ 

I 

Q. I show you another picture, which is marked De- j 
fendant’s Exhibit 3, and ask you whether that is a picture of j 
213, looking at it from in front of the steps of 211. A. Well, 
this is a very, very poor photograph. 

Q. Can you recognize' it? A. It is hard to recognize it;-! 
From what I see up here, “Lunch” and “Coca-cola”. 

Q. Does it look like the same place to you? A. It is very 
poor. 

Q. Going back to this picture, does that look like the same 
place, or not, you saw? A. It looks a little like the place.! 
This is a very, very poor photograph. This is a very poor 
photograph. | 

Q. Mr. Elliott, in the place where you live, you live in a! 
basement room, don’t you? A. I live in a basement room. 


I 
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Q. How ido you get down? A. I have steps that go down. 
Q. Fromithe outside. A. From the outside, that go down. 
Q. And they go down right by the steps that lead to the 
first floor? f A. They lead right down by the steps. 

I 

* * * # * # 

42 I By Mr. Korman: 

i 

Q| That is the steps to the basement room at your 
home where you live? A. Yes; that is the basement steps. 

Q. So you are used to going down and up basement steps, 
aren’t you? 

Mr. Donovan. I object to the question, as irrelevant and 
immaterial, and impertinent. 

By Mr. Korman: 

Q. So that you are used to basement steps, aren’t you? 
A. I am used to that place; yes. 

Q. And you know there are many places in Washington 
have steps that go down next to the steps that go up to the 
first floor?! A. Yes; I know that. 

Mr. Donovan. I object to the question, and move to strike 
the question and answer, because knowledge of the witness to 
other parts of the city is not material to the issues here in¬ 
volved. 

Mr. Korman. I think that is all I want to ask him. 

j 

1 Cross-Examination 

By Mr. Donovan: 

Q. Mr. Elliott, I just have a couple of questions to ask you. 
Directing your attention to January 3, 1945, how did you 
go to 211 E Street, Northwest? A. Well, we came down on a 
street car on G Street. 

i 

i 

J 
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43 Q. And where did you alight from the car. . A. At 
Second Street—Second and G. 

Q. What time of evening was that? A. Well, I would judge 
it was possibly seven o'clock, or maybe a little later. 

Q. Was it dark, or light? A. Oh, yes; it was dark then. 

Q. Now, after you left the street car, how did you reach 
211 E Street? A. Why, after we got off the street car we came 
right up Second Street to E. 

Q. And then you turned to E? A. Yes; we turned to the 
right and came down to E. | 

Q. Now, prior to January 3, 1945, when was the last time I 
that you had had occasion to visit 211 E Street? A. Well, it 
had been quite a while since I was down. It is hard to say. 

Q. Can you fix the approximate time in months, days, or [ 
years? A. It might have been nearly a year. 

. Q. Next to the time on January 3, 1945, was it day or night j 
when you went there? A. Well, prior to the night of Janu- ! 
ary 3 when I went down there, it was during the day. 

Q. And on the occasion of that visit how did you gain en- | 
trance to 211 E Street? Did you use the front door, or back | 
door?. A. No; I came in the front door. I came down the ] 
Second Street, as I usually did, that night, and goes into the 
front door. 

44 Q. Now, on this night of January 3, when you came 
out of 211 E Street, about what time was it? A. Oh, 

it must have been around between eight and nine o'clock. 

Q. What lights were on in the street? A. Well, there was 
no lights at all, practically, on the street. 

Q. Were the streets lights on, the lamp posts? A. No; 
there was no lights, practically, at all; what light there was, 
that flickering light, coming from the first floor of 213. 

Q. That was the only light? Did you see any light coming j 
from the basement of 213 E Street? A. Coming from the j 
basement? 

Q. Yes. A. Well, you know, they were dragging me out of! 
that place. 


i 
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Q. I .am talking about when you came out of 211 and you 
took a couple of steps down in front of 213, what lights did 
you see in 213? A. Well, there was practically no light at all. 

Q. When you say “practically no light”, where was there 
any light? A. What light I seen at that time was the flicker¬ 
ing light below, a streak below this blackout curtain. 

Q. Where was the blackout curtain? A. That was in front 
of the shade. 

Q. The show window in front of the store? A. The show 
window in front of the store. 

45 Q. Were there any lights showing down the stairs 
into that store? A. No; it was all dark. No light 

showing down there. 

Q. When you were standing waiting for Mrs. Bright to 
locate her pocketbook, were you able to discern where the 
sidewalk ended going to 213 E Street? A. Oh, no; that was 
sill dark. That was all dark. 

Q. When you fell, do you know whether you fell into the 
stair well, or into the window well? A. Well, it was done so 
quickly that I believe I struck the window well first. 

Q. With respect to the window, where was the blackout 
curtain there? Where were you at the time that you started 
to turn your head back? Were you towards the center, or 
which end were you nearest? A. Well, I was near the far end. 
Q. You were near the far end? A. Near the far end. 

Q. When you say the “far end”, you were—A. I was nearer 
Third Street. 

Q. You were nearer Third Street than Second Street then? 
A. Yes. 

Q. Were you standing near the window, or were you near 
where you have ascertained that the stairs are? A. Yes. 

Q. Were you standing near the window, or where the stairs 
are—A. Oh, no; I was standing in the window part way. 

46 Q. On the sidewalk opposite? A. On the sidewalk 
opposite the window. 
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Q. Now, have you fully regained the use of your leg that was | 
injured, and your hip? A. No; I haven't fully regained the I 
use of my leg. 

Q. Will you explain.how it is necessary for you to get | 
around? A. Well, I am getting around on a crutch. 

Q. Do you have any difficulty in going up and down stairs? I 

A. Oh, yes; I have to be very careful about going up and ! 
down stairs, and I can't go up and down stairs unless there is 
a railing to one side or the other. 


47 Q. Did the accident in any way impair any of your 
other faculties? A. Well, I have right good eyesight j 
for a man of my age, but I must say this: that the accident j 
did impair my eyesight, but that is slowly coming back. j 
Q. Did you have any other injuries except the broken hip? j 
Did you have any bruises or contusions about your body? j 
A. No; it was all in the hip. j 


48 SADIE BRIGHT, witness of lawful age, was duly! 

sworn and, being examined by counsel, testified as 
follows: i 

i 

Direct Examination j 

By Mr. Korman: I 

i 

Q. Will you give us your full name? A. Sadie Bright. | 

Q. Where do you live, Mrs. Bright? A. 19th and G— f 
1904 G. ! 

Q. 1904? A. Yes, sir. 

Q. That is a rooming house there that you operate, is it 
not? A. Yes, sir. i 
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Q. How [many places do you operate, Mrs. Bright? A. 
Three. j 

Q. Where are they? A. 211 E, 605 Sixth, and 1904 G, all 
Northwest., 

Q. Do you know Mr. Edwin E. Elliott? A. Yes, sir. 

Q. He worked for you, did he not? A. Yes; he looked 
after the fire—he looked after the fire for me, you know, 
when I am not there. 

Q. You mean at 1904? A. That is right, i 
Q. How long has he been employed by you? A. Well, now, 
I don’t know exactly. About three or four years. 

* ******* 

51 Q. Then what did you do when you got to Second 
and E? A. We went on in. 

Q. Into where? A. Into 211 E. 

Q. Did you go to the first floor, or into the basement, down 
the steps? A. No; we didn’t go in the basement. We went 
on the first floor, and he waited there, and I went in and col¬ 
lected some rent. 

Q. You isay he waited there. Was he inside or outside? 
A. He was inside the building. 

Q. That; is, he went in there and waited until you went— 
A. I think he went up to the second floor, but I am not 

52 sure. 

Q. And then you finished your business in the place, 
and came out; is that right? A. That is right. 

Q. And he came out with you? A. He came out and went 
down the steps ahead of me. 

Q. On the front steps? A. As I remember it, he went 
down right—as I remember it, because we were going to turn 
up Third Street. You can go up to Third and get a street car 
there too. [ 

Q. And you were going towards Third Street and it is your 
impression or recollection that he went ahead of you to your 
right. A. ;I think he did. 
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Q. And just going down the steps of 211? A. Going to- j 
wards Third Street, down the steps, on the concrete. | 

Q. Now, what Jbappened from that point on? A. Well, we [ 
took two or three steps towards Third Street and I said, 
“Wait a minute, Mr. Elliott, I want to look in my pocket- j 
book and see if I have my keys.” ! 

Q. Was he a little ahead of you at that time, or right beside j 
you, or where? A. Well, I wasn't paying much attention. I 
think he was on the right side going toward Third Street, j 
That would be the inside of the sidewalk. 

Q. Yes. A. I said, “W^it a minute, Mr. Elliott, I want to j 
look in my pocketbook to see if I have my keys.” j 
53 So, I stopped, and it all happened so quick, I guess 
that when he stopped, that maybe he stepped back. 
Q. Don't tell us what you guess, Mrs. Bright; not what you i 
guess, but just what you saw. A. Well, I heard him fall. 
You know, I was looking in my pocketbook, and it happened 
just like that, you know. And when I heard him fall, I went | 
to look, and he landed at the bottom of the steps. 

Q. That is, the steps leading to the basement of 213? A. 
That is right. We took two or three steps, and that would 
put him about in front of the window. I figured that he 
stepped back over—it happened so quick, but he fell and) 
landed at the bottom. | 

Q. When you said, “Wait a minute, Mr. Elliott, I want to 
look in my pocketbook to see if I have my keys”, was anything 
said either by you or him about his being in your light? A. I 
don't remember that. _ | 

Q. Did you see him, or gain any impression from anything 
near you, that he had taken a step forward towards Third 
Street after you stopped? A. I don't even remember that| 
It happened so quick. | 

Q. And when you turned around and looked, or did look, 
then you heard him fall? A. It was quick as that, and when I 
heard him fall—you know, naturally, I, of course, started down 
the steps. ! 


I 
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Q. Where was he? A. By the time I started, I was running, 
and some man came out of the restaurant and helped me get 
him jup/and we took him and sat him on the steps for a 

54 “minute, I said, “I will try to get a cab,” and this man 
said, “I am driving a cab.” I said, “Will you take him?” 

We took him in the cab and took him home. 

Q. Now,j when you saw him he was at the entrance door, 
at the foot] of the steps, at the bottom, the little lunchroom? 
A. When He landed on my right, he was lying, anyway. 

Q. Gan [you tell us anything about the weather, Mrs. 
Bright, thalt night? A. It was cold. 

Q. dear? A. I don’t remember. 

Q. You don’t remember any rain? A. It wasn’t raining. 

Q. It wasn’t raining? A. No. 

Q. And the streets were not wet? A. No; the streets were 
not wet. I remember that. 

Q. Do you remember whether Mr. Elliott had gloves or 
whether he had his hands in his pockets, or anything of that 
sort? A. I never noticed. 

Q. Do you remember that when you started to look into 
your pocketbook that you noticed you couldn’t see very well 
because Mr. Elliott was standing in your light? A. I don’t 
remember whether he was standing in my. light, or not. I re¬ 
member looking in my pocketbook for my keys, and at that 
time I heard him fall. 

Q. Do you remember talking with Mr. Motley about 

55 this matter sometime back? A. I talked to somebody, 
I don’t remember his name. 

Q. A gentleman that stammers a little bit? A. There were 
two gentlemen, I remember that. 

Q. One was a little dark complected, medium height young 
man? A. I believe so. 

Q. Do you remember saying to him that you recall that 
when you stopped to look into your pocketbook for your keys, 
that you wouldn’t see into your pocketbook very well because 
Mr. Elliott was standing in your light? 

N 
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Mr. Donovan. I object to the form of the question, because j 
it is based on an assumption that the statement was made. 
If it is for impeachment, the proper foundation has not been 
laid. 


By Mr. Korman: 

' 

Q. Do you remember talking to that gentleman and making 
such a statement to him? A. No. 

Q. Do you mean you don’t remember talking to him, or you ! 
don’t remember— A. Oh, I remember talking to him, but I j 
don’t remember making that particular statement. 

Q. Would you deny that you made the statement? A. I j 
don’t think I made such a statement, because l don’t remem- ! 
ber about him being in my light. I don’t know. I just don’t | 
remember it. 

Q. I mean, would you deny that you made it? Do you say j 
you didn’t say it? 

Mr. Donovan. I object to the question, if it is for | 
56 the purpose of impeachment, the proper foundation ! 
has not been laid. j 

By Mr. Korman: 

Q. Do you say now that you didn’t make such a statement, j- 
Airs. Bright? A. I just don’t remember. 

Q. How is that? A. I don’t remember. 

Q. Well, do you deny that you made it? A. I just don’t 
remember. 

Q. I take it from that that it is possible you may have said j 
it? A. As I remember it, there wasn’t much ‘light there. I 
don’t remember any such statement, really. 

Q. I am not trying to ask you now whether there was much ! 
light there, or what the fact was; I am asking you whether 
you remember telling Mr. Motley in that conversation I men¬ 
tioned a few minutes ago that when you looked into your 
pocketbook—A. I was feeling around in my pocketbook. 
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Q. (continuing) that you couldn’t see into your, pocket- - 
book very well because Mr. Elliott was standing in the light. 

Mr. Donovan. So that I won’t have to object, Mr. Kor¬ 
man, it is understood that my objection goes to this entire 
line of examination? 

Mr. Korman. Yes. 

By Mr. Korman: 

Q. I asked you, not whether that is a fact,, that that hap¬ 
pened, that, he was or was not standing in your light, but 
whether you made that statement to. Mr. Motley. A. I 
really don’t remember. 

57 Q. Would you deny that you made the statement? 
A. I just don’t remember. 

Q. You won’t deny or admit it? A. I just don’t remember. 

It all happened so fast. 

Q. But when you talked to Mr. Motley it wasn’t happening 
fast, was it? A. No, But, such a case coming up—I wasn’t 
really thinking about it. I was all upset. • 

Q. When you talked to Mr. Motley was sometime in the 
summer, wasn’t it? A. I guess it was. 

Q. That jwas a number of months after the occurrence. A. 

It was somfetime after. 

Q. I mean, you were not excited then? A. No* I was not 
excited. 

Q. Do you remember telling Mr. Motley that you heard Mr. 
Elliott fall, and saw him sort of tumbling head over heels to 
the bottom of the steps leading into 213 E Street? 

Mr. Donovan. I object to the question. May we under¬ 
stand that I am objecting to all the questions about what she 
told Mr. Motley? 

Mr. Korjnan. Yes; that is agreed. 

By Mr. Korman: 

Q. Do you remember that you told Mr. Motley that you 
saw him sort of tumbling head over heels and falling down 
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the steps leading down to 213 E Street? A. I saw him at the 
bottom of the steps. He had landed. He was landing. 

Q. You didn't actually see him in any movement | 

58 at all? A. I looked up, and he was landing. You see, j 
it was only a fraction of a second. 

Q. Now, what is your recollection as to whether or not Mr. | 
Elliott fell down the steps, or not? A. That question again, 
please. j 

Q. What is your recollection as to whether Mr. Elliott fell | 
down the steps, or not? A. Well, I just told you what hap- ! 
pened. There is no more I can say. 

Q. Do you remember telling Mr. Motley in the conversa¬ 
tion you had, that you were certain Mr. Elliott tumbled down | 
the steps and didn't fall off of the coping along on the side¬ 
walk in front of the show window? A. No. ! 

Q. Do you deny that you said that? A. It all happened— 

Q. The question is, do you deny that you said that? A. 
Repeat the question. 

Q. That you said to Mr. Motley, in reply to a question in j 
that conversation you had with him sometime in the summer, j 
that you were certain Mr. Elliott fell down the steps and | 
didn't fall off the coping in front of the show window? A. 
You see— 

Mr. Donovan.. No. He asked you, did you make it, or 
didn't you make it. 

The Witness. Well, you know— 

Mr. Donovan. That is what Mr. Korman wants to know. 

Mr. Korman. Perhaps she doesn't understand. 

The Witness. I have got to explain this. Here is j 

59 the window (indicating), and here is the steps going 
down, at my right (indicating). 

Mr. Korman. Go ahead. 

The Witness. I told you, as I said before, that I heard him j 
fall. I couldn’t say that he was here (indicating), but we 
took two or three steps in front of the window. I was feeling i 
in my pocketbook. I couldn't say whether he fell here (in- j 
dicating), or here (indicating), but I know he fell. 
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By Mr> Korman: 

j 

Q. You found him at the bottom of the steps? A. When I 
found him he was at the bottom of the steps. 

Q. Now, jl am asking you, aside from what you now tell me, 
you thought may have happened, whether or not you said to 
Mr. Motley that you were certain that he fell down the steps, 
and not in the space in front of the window? A. No; I didn't 
say that. It happened in a flash. 

Q. You deny saying that to Mr. Motley? A. I told you he 
fell— ‘ 

Q. I am asking you whether you deny saying that to Mr. 
Motley. A. I said he fell down the steps. 

Mr. Donovan. But he wants to know whether you deny 
that you said to Mr. Motley what he just read to you. 

The Witness. That is right. I didn't say that he fell down, 
but he landed down there. 

t 

j 

j 

By Mt. Korman: 

i 

Q. You jare certain you told Mr. Motley that he fell down 
the steps, [and not into the window well? 

Mr. Donovan. Now, answer that yes or no. 

60 The Witness. I didn't tell him that he fell directly in 

front of the door, because he took two or three steps— 

i 

I 

By Mr. Korman: 

i 

Q. Mrs. Bright, let us get this straight. I am not trying 
to ask you at this moment what happened on E Street; I am 
asking you only what you said to Mr. Motley. I am not 
going along E Street. I am asking you what you said to Mr. 
Motley, even if it happened differently on E Street. I am 
asking you now, irrespective of what happened on E Street the 
night of ^he accident, if you didn't say to Mr. Motley when 
you talked to Mr. Motley in the middle of this past summer, 
that you were certain Mr. Elliott fell into the window well and 


i 

i 

I 

I 

I 


not down the steps. A. No; I didn’t say that. 

Q. You deny that? A. Yes, just as I told you here, to the ! 
best of my knowledge. I said he landed— j 

Mr. Donovan. Just a minute. You answered the question, j 
Don’t say any more. Just answer the questions. j 

■ . • . . • i 

* * * * * » * *i 

i 

i 

.* i 

Q- Now, how long have you operated the place at 211 E | 
Street? A. Over three years, I guess. j 

Q. And you go down quite frequently to collect rents? A. 
Yes; about once or twice a week. 

1 i 

61 Q. And you walk around that block on E Street? A. I 

Yes. j 

Q. The house, 211 E Ettreet that you operate has a 
set of steps going into the basement. A. It is a closed en- I 
trance—inside of the yard, a fence that closes it in from the 
sidewalk. 

Q. You mean there is a gate? A. You have to open the gate 
to get in. j. 

Q. To get into the front yard? A. That is right. 

Q. Now, do all of the houses along there have front yards?] 
A. I don’t know. I suppose they do. j 

Q. All of those houses along that block are constructed 
about the same way, are they not? A. I couldn’t say about 
that. i 

Q. A flight of steps going to the first floor, and another 
flight of steps going down to the basement? A. I have never 
noticed. That is the way they usually are. I never noticed 
that. 

Q. You never noticed that? A. No. j 

Q. Alongside of the flight of steps that go down to the 
basement at 213, there is a flight of steps that go to the first 
floor of 213, is there not? A. I never even noticed that. I 
presume there is. Yes, there is 211—it could be over on the 
left that goes up. I imagine there is, because they couldn’t 
get into the house unless they went through the restaurant. 

I presume there is. 
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62 Q. There is a restaurant there? A. I imagine they 
are left, down this way (indicating). 

Q. You didn't see that that night? A. The steps to the 
basement, I saw them when I went down for him. I never 
gave it a thought. I presume they are there. 

Q. From the time you told Mr. Elliott and said to wait 
until you could look into your pocketbook, you didn't see any 
more of his movements until you saw him at he bottom of the 
steps? A. It happened like that. 

Q. At the bottom of the landing? A. Yes. 

Q. You didn't know what happened from the time you said 
to stop until you looked into your pocketbook—A. Then he 
was at the bottom of the basement. 

Q. You didn't know what happened from that time? A. No; 
I heard him falling. 

• * * * • * * * 

.63 Q. At the time of the accident you say you didn't 
notice whether there was any steps going up to 213, 
you just suppose there was. A. No; I don't remember any¬ 
thing about that. But I presume there is. They have to get 
upstairs. 


66 Q. Mrs. Bright, I want to show you some pictures. 
I show you what is marked defendant's Exhibit No. 1, 

and ask you whether that is a picture of the front of 213 E 
Street, Northwest? 

Mr. Donovan. I object to the use of that picture as not 
reflecting the true condition. 

Mr. Korman. In that connection, I will ask counsel to state 
what about the picture is objectionable? 

Mr. Donovan. The objection for part is that the 

67 picture is taken from such an angle as to distort the 
various distances in between 211 and 213 E Street; 
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I 


that the picture contains a sign marked “1945” in large num- j 
erals and “20”, and “213 E Street, Northwest”, which was 
apparently not there at the time the accident occurred. That | 
is the basis of my objection. | 

By Mr. Korman: j 

Q. Look at that please, and tell me whether that is a picture j 
of the front of 213 E Street, Northwest. A. Yes; that is 
right. 

Q. Do you recognize this little restaurant down here (in- | 
cheating) ? A. Yes. What is this down here (indicating) ? 

Q. That is something that was put there by the photo- j 
grapher to identy the place and the date it was taken. If you 
looked at it closely, you will see that it says it was taken on 
June 20, 1945. | 

Now, going back to this picture, can you show me on that j 
picture—just point out to me just where your recollection is j 
that Mr. Elliott was when you last saw him before he fell, if | 
you can. A. Well, that would be impossible. The only thing ! 

I can say is that he took two or three steps. I said, “Wait a 
minute, Mr. Elliott”, as I told you before, and I heard him 
fall, and he landed down here (indicating), landed down here, 
(indicating), and landed down here (indicating). j 

Mr. Donovan. Where you were standing, will you make a 
mark with this pencil? ! 

The Witness. I don't know where it was. 

68 Mr. Donovan. Where you have said you were. Mark) 
an “X” where you think you were. | 

Mr. Korman. You say, “where you were”. Do you mean 
Mrs. Bright or Mrl Elliott? 

Mr. Donovan. Where she was standing. ! 

The Witness. Well, we both stopped there (indicating) L 
When I stopped he had taken two or three steps, I imagine* 
which put us along in here somewhere (indicating). 

Mr. Donovan. Now, make an “X” there. 

The Witness. I am just guessing from the steps he took. 

i 

i 


I 
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Mr. Donovan. Is that the point, where you made your 
pencil mark, right there? 

The Witness. I think it was along there. I am just guess¬ 
ing by the 1 two or three steps we took. 


By Mr. Korman: 


Q. You are not judging from any recollection you have, 
but you are judging from this photograph about where you 
would be if you took two or three steps? A. That is right. 

Q. You don’t remember now that that is the point? You 
judging two or three steps in about along where it would take 
you? A. That is right, exactly. 

Q. You don’t remember, without looking at this picture— 
you don’t remember without looking at this picture, you are 
only pointing out now that that is probably where you would 
be if you had taken two or three steps? A. That is what I am 
trying to bring out. 

Q. Now, you put this little mark here right at the 
69 edge of the ledge that goes to the window and the steps. 

Wejre you standing right on the edge there? 

A. No. ’ I mean the distance here (indicating). He was on 
the inside, and I was on the outside. 

Q. So, jwhen you put that mark there you would be some¬ 
where below here (indicating), wouldn’t you? Below the 
picture. A. I was near the curb. 

Q. And the curb doesn’t show in this picture at all, does it? 
A. No. 

Q. As a matter of fact, it indicates very much more of the 
sidewalk.} A. Yes. 

Q. So .’this does not indicate where you were, or exactly 
where Mr. Elliott was. A. Except from here (indicating) to 
here (indjicating). 

Q. Yoiji think that is about where two or three steps would 
take a person from the end of the steps? A. That is right. 

Q. But it doesn’t necessarily indicate that Mr. Elliott was 
standing there when you saw him last? A. No; I didn’t say 
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that. I was indicating the distance from here (indicating) to 
here (indicating). j 

Q. And when you say “here to here”, the first quote “here” j 
that you speak of is the bottom of the steps of 211, which is on 
the extreme right of the photograph as you look at it? A. Yes, ! 
sir. 

70 By Mr. Donovan: 

•- 

. i 

i 

Q. And the other “here” is the point that you put 
the mark? A. Yes, sir. 

Q. That you figured you travelled? A. Yes, sir. 

By MrJ Korman: j 

Q. But not necessarily that distance? A. From the steps | 
to where we stopped. 

Q. Now, when Mr. Elliott went down to the bottom of the 
steps, or into that pit there, the place where the door is, he 
was actually in the door, was he not, so that the man that ! 
came out to help you had a little difficulty getting out of the 
door? A. He wasn't exactly against the door, but when he 
pushed the door open the man had room to get out. He wasn't j 
touching him, but— | 

Q. The door opens towards Third Street, doesn't it? A. 
Yes, sir. * j 

Q. You look at the picture and see that the handle of the ! 
door, doesn’t that indicate that, and it opens to your left as 
you look at the picture? A. That is right, and the door 
rested against him, and he got out all right, but he had to kind j 
of edge out. 

Q. So that Mr. Elliott was between the right-hand edge of ! 
the door as you look at the photograph and the left-hand I 
edge of the steps as you look at the photograph? A. Well, he 
was in here (indicating), and that put him in here (in- j 

71 cheating), as I would say, and when he opened the door j 
—it was all so quick. 


i 

i 

i 
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Mr. Donovan. The reporter will show that you are indi¬ 
cating that he was lying at the newspaper rack? 

Mr. Ko n ha n . No; she didn’t say that. 

Mr. Donovan. She has her finger there. 

The Witness. He landed in this comer here (indicating). 

I 

By Mr. Donovan: 

I 

I 

Q. Is that where the newspaper rack is? A. Yes, he landed 
down here 1 (indicating). 

By Mr. Korman: 

I 

j 

Q. Nowi that newspaper rack, Mrs. Bright, is against the 
wall. Was he up against the wall, or in the comer? A. In 
the comer. 

Q. Which comer? A. Well, the comer in this opening here 
(indicating). 

Q. The comer nearest the sidewalk? A. I wouldn’t be sure 
to show you where he landed. But, anyway, it was over here 
(indicating). 

Q. Look at this photograph—A. Right here (indicating). 

By Mr. Donovan: 

Q. You have yotir finger again at the newsstand in the front 
of the photograph that you are using; is that right? A. Right 
here (indicating). 

By Mr. Korman: 

Q. Now, Mrs. Bright, look at this photograph, which is 
marked Exhibit No. 2, and see if you can indicate the point 
where Mr. Elliott was. 

Mr. Donovan. I object to the use of that photograph, 
72 because it doesn’t show the bottom of the stairwell; it 
only shows part of the steps going down, and doesn’t 
show at the doorway. 


0 


I 


By Mr. Korman: 

Q. Look at that, please, and show me where Mr. Elliott 
was. A. Down here (indicating). 

Bv Mr. Donovan: 

Q. Now, where have you got your finger? Your finger is 
a little to the left of the numeral ‘22"? Right? A. Right in 
here (indicating). 

Q. Showing the date? A. Right here (indicating). 

By Mr. Korman: 

Q. You put an “X" mark right where your finger is. A. 
Right in here (indicating). 

Mr. Korman. Make an “X" mark. 

Mr. Donovan. And you may initial it, too. 

By Mr. Korman: 

Q. That is where you think it was? A. And “bam”, and he 
landed right in there. (Indicating). 


Cross-Examination 


By Mr. Donovan: 


74 Q. Now, on the night of Mr. Elliott's injury, when 
you came out of 211 E Street, were there any lights 
next door in 213 E Street, that you saw? A. You mean 213? 
Q. Yes. A. Well, I noticed a light over the door wasn’t 
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I 

burning. There is a place for a bulb, but there wasn't any 
light there. 

Q. Was light visible from the store from the street? A. 
Not— 

Q. In the store from the street? A. No; they had a shade 
there, or something. 

Q. Wheije was that shade? In the window, across the door? 
A. The &hade across the door, I know. 

Q. Was jthere any light in the show window? A. No. 

Q. Whefi you stopped to look into your pocketbook, do 
youj recall where Mr. Elliot was with respect to you? 

75 A. Well, he was standing—he was to the right side of 
me, going towards Third Street. That would put him 

on the inside. 

Q. Was he standing next to you at that time, or was he 
ahead of you, or behind you? A. Well, I think we were about 
side by side, as I remember. 

Q. Now, what did you do after you told Mr. Elliott that you 
forgot something? A. I was feeling around in my pocket- 
book for i iy keys, started to, and then I heard him fall. 

Q. How long were you feeling around before you heard him 
fall? A. Just a second, part of a second. 

Q. Didihe cry out, or anything, as he fell? A. No; I don't 
remember anything. 

Q. Was the sidewalk lighted so that you could see where 
the window well or the stairwell was? A. Well, all I can 
say, there was no light out front. There was no light in the 
window, and the shade was drawn on the door. It was rather 
shaded, rather dark. 

Q. And after you heard Mr. Elliott shout, in order to go 
down there—A. I didn't hear him shout. I heard him fall. 
Q. You heard him fall? A. Yes, sir. 

Q. Which way did you go? Was it necessary for you to go 
forward before you went down the steps? A. You mean 
down the— 

'Q. Did you just turn and go down the steps, or did 

76 you walk along the sidewalk? A. I took a step to- 




43 

wards the door. I had to take two or three steps to 
get down—one or two steps there. 

Q. Did you step down the steps to the window, or down to j 
the doorway? A. I went down to the door. 

Q. You went down to the doorway? A. Yes, sir. | 

Q. Which way was Mr. Elliott's head pointing with respect j 
to the door? Was it towards the door, or away from the ! 
door? A. As I remember it, he landed like—he must have ! 

j 

turned a somersault, because his head was in this comer here I 
(indicating). 

Q. Which comer? Now, indicate on there where his head | 
was (handing photograph to the witness). A. His head was 
up this way (indicating). 

Q. Make an “X” there. j 

Mr. Korman. Can you put it there and show the exact j 
spot? I 

- . i 

By Mr. Donovan: j 

Q. Was his head down in this comer? A. Yes. | 

Q. Indicate the comer where his head was. j 

i 

I 

By Mr. Korman: | 

i 

i 

Q. Does the comer that his head was in show in that I 
picture? A. I don't see it there. 

Q. And you are now referring to Defendant's Exhibit 
77 3, and you can't see it there, can you? A. He was in 

the comer. 

i 

By Mr. Donovan: j 

Q. You can see the bottom where his head was; is that 
right? A. That is right. 

Q. Where were his feet? A. His feet were towards the 
door. He must have turned a somersault. I 

Mr. Korman. Never mind what he must have done, Mrs. 
Bright. 


* 
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Mr. Donovan. That is all I want to ask. 



80 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Edwin E. ELLIOTT, 

1904 G Street, N. W., Plaintiff, 
vs. 

DISTRICT OF COLUMBIA, 
a municipal corporation, Defendant. 

Civil Action No. 30,077. 

Filed, Jan. 17, 1946, Charles E. Stewart, Clerk 

MOTION FOR SUMMARY JUDGMENT 

The Defendant, District of Colombia, moves the Court 
as follows: 

1. To enter summary judgment in its favor upon the 
pleadings and deposition of the Plaintiff filed in this cause, 
pursuant to Rule 56 of the Rules of Civil Procedure for the 
District Courts of the United States for the District of 
Columbia. 

VERNON E. WEST, 

VERNON E. WEST, 

Corporation Counsel, D. C. 
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i 

MILTON D. KORMAN, ' j 

MILTON D. KORMAN, ‘ | 

Assistant Corporation Counsel, D. C. ! 
Attorneys for Defendant, 

District Building, 


MEMORANDUM i 

- • -i 

i 

Jan. 17, 1946—Points and Authorities in support of motion j 
for summary judgment filed. [ 

Jan. 30, 1946—Plaintiff’s Points and Authorities in opposi- j 
tion to motion for summary filed. 


Filed, Mar. 15,1946, Charles E. Stewart, Clerk. 

- i 

_ i 

l 

. ■ , „• : ■ i 

Certified Record of Official Reporter Before Mr. Justice j 
Holtzoff. I 

i 

Vol. 1, February 12, 1946 Prepared for 

Pages 1-3 James P. Donovan, Esq. j 

i 

FRANCIS J. ATTIG 
Official Reporter 

Washington, D. C., J 

Tuesday, February 12, 1946. j 

i 

• - i 

A motion to dismiss the complaint was made in this case 
before Associate Justice Alexander Holtzoff in Motions Divi-i 
• sion at 11 a. m. 



I 
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APPEARANCES: 

On behalf of the plaintiff: 

James P. Donovan, Esq. 

On behalf of the defendant: 

Milton D. Korman, Esq., 

- Assistant Corporation Counsel. • 

&4 DECISION OF THE COURT 

• • r * > 

HOLTZOFF, J. In this case the plaintiff brings an action 
against the District of Columbia for damages for personal in¬ 
juries sustained by falling down a depressed areaway on one 
of the public streets of this city. He claims that the District 
of Columbia is liable for alleged negligence. 

There is no doubt as to the law that the District of Colum¬ 
bia is under a legal obligation to maintain its streets and high¬ 
ways safely and that it is liable for any damages caused by 
failure to comply with its obligation. It appears to be plain, 
however, that the only negligence claimed is the mere fact of 
maintaining a depressed areaway alongside a building. It. is 
not alleged or asserted that the areaway in question was any 
different from other depressed areaways or that it was main¬ 
tained in an unsafe condition. The only alleged negligence 
is the very existence of the areaway. 

It is my opinion that this fact does not constitute negligence 
on the part of the District of Columbia. It may well be that 
failure to comply with the building regulations, requiring a 
railing, would create a cause of action against the owner of the 
property, but that is a matter not before the Court at this 
time... 

• Under any circumstances, in the light of the case o f Howes 

vs. District of Columbia, 2 Appeals D. C. 188, the 
95 plaintiff on the admitted facts was guilty of contri¬ 
butory negligence. 
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On both of those grounds I shall grant the defendant's mo¬ 
tion for summary judgment. 


Filed, Feb. 13, 1946, Charles E. Stewart, CleFk. 


ORDER 

Upon consideration of the motion of the defendant for sum- j 
mary judgment, of the argument of counsel in open court and i 
of the depositions of the plaintiff filed in the above-entitled 
cause and exhibits identified therein, it is, by this court, this j 
13th day of February, 1946, 

ORDERED: That the motion of the defendant for sum¬ 
mary judgment be, and it is hereby, granted and the complaint 
filed in the above entitled cause be, and it is hereby, dismissed. [ 

ALEXANDER HOLTZOFF, 

Justice 

Seen: | 

J. P. DONOVAN %" • 1 

* 

JAMES P. DONOVAN, j 

Attorney for Plaintiff. ' - 



MEMORANDA 

FEBRUARY 20, 1946 | 

Plaintiff's affidavit of poverty, filed. 

Order granting leave to plaintiff to proceed without pre- | 
payment of costs, filed. 
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Filed, Feb. 23, 1946, Charles E. Stewart, Clerk. 


NOTICE OF APPEAL 

Notice i$ hereby given this 23rd day of February, 1946, that 
Edwin E. ‘Elliott, the plaintiff herein hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 13th day of 
February, 1946 in favor of the defendant, District of Columbia 
against said plaintiff 

J. P. DONOVAN 
J. P. DONOVAN 

* 

Attorney for Plaintiff. 

1001 loth Street, Northwest 


Filed, Feb. 23, 1946, Charles E. Stewart, Clerk. 


STATEMENT OF POINTS 

The plaintiff relies on the following points on the appeal 
to the United States Court of Appeals for the District of 
Columbia from the judgment for the defendant entered 
herein: 

1. The trial court erred in granting defendant’s motion for 
a summary judgment. 

2. The trial court erred in ruling that the defendant was 
guilty of negligence. 

3. The trial court erred in ruling that the Building Regu¬ 
lations for the District of Columbia, did not apply to the 


case. 


49 


4. The court erred in applying the principle of Howes v. 
District of Columbia, 2 App. D. C. 188. ■~ r " 

J. P. DONOVAN 

JAMES P. DONOVAN 
Attorney for Plaintiff 
100115th St., N. W. 


Filed, Feb. 23, 1946, Charles E. Stewart, Clerk. 


DESIGNATION OF RECORD 

The plaintiff hereby designates the following to be included 
in the record on appeal herein to the United States Court of 
Appeals for the District of Columbia: 

1. Complaint (filed August 7, 1945) 

2. Answer (filed August 28, 1945) 

3. Case calendared for trial (Sept. 10, 1945) 

4. Depositions of Edwin E. Elliott and Mrs. Annie Bright 
(January 8, 1946) 

5. Motion for Summary Judgment for Defendant (filed 

• January 17, 1946) 

6. Memo: Points and Authorities in support of Motion 
for Summary Judgment, filed therewith. 

7. Memo: Plaintiffs Points and Authorities in Opposition 
to Motion for Summary Judgment filed on January 30, 
1946. 

8. Decision of the Court, Holtzoff, J. (February 12, 1946) 

9. Judgment for defendant dated February 13, 1946 (Holt¬ 
zoff, J.) 

10. Memo: Affidavit of Plaintiff’s Poverty (filed February 

' 20,1946) 

11. Memo: Order allowing plaintiff to proceed without pre- 
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payment of costs, dated February 20, 1946. 

12. Memo: Notice of Appeal filed on February 23, 1946. 

13. Statement of Points relied on (filed February 23, 1946) 

14. This designation. 

J. P. DONOVAN 

JAMES P. DONOVAN 
. Attorney for Plaintiff 
1001 15th St., N. W. 


104 Filed Aug. 6, 1946 Charles E. Stewart, Clerk 


United, States Court of Appeals for the District of Columbia 
Filed, Aug. 9, 1946, Joseph W. Stewart, Clerk 


STIPULATION 

It is hereby stipulated by and between counsel for the re¬ 
spective parties in the above entitled cause, in accordance with 
Rule 75 (h) Federal Rules of Civil Procedure, that three 
photographs identified in depositions taken on January 8, 
1946, and marked on the back “Defendant’s Exhibit 1”, 
“Defendant’s Exhibit 2” and “Defendant’s Exhibit 3”, and all 
dated “1/8/46”, and which by inadvertence were omitted from 
a counter designation of record filed herein, shall be considered 
a part of the record herein having been considered by the 
Trial Court in connection with the defendant’s motion for 
summary judgment, and shall be transmitted as a supple¬ 
mental record to the United States Court of Appeals as part 
of the record herein. 
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It is further stipulated that objections to the admissibility ! 
in evidence of said photographs upon the trial of this cause ] 
are reserved. | 

i 

i 

/s/ J. P. DONOVAN /%/ 

JAMES P. DONOVAN j 

Attorney for Plaintiff j 

/s/ MILTON D. KORMAN /s/ i 

MILTON D. KORMAN j 

Attorney for Defendant I 

i 

I 

I 

- | 

i 

i 

i 

105 Filed Aug. 7, 1946 Charles E. Stewart, Clerk 


Civil Action No. 30,077 


ORDER I 

I 

Upon consideration of the oral motion of counsel for the 
defendant and the consent noted hereon of counsel for the | 
plaintiff, it is, by the Court, this 7th day of August, 1946, 
ORDER, That the originals of three photographs filed as ! 
part of the record in the above entitled cause may be trans- j 
mitted by the Clerk of this Court to the United States Court 
of Appeals for the District of Columbia as part of the record i 
on appeal. 

ALEXANDER HOLTZOFF /s/j 
Justice 

i 

CONSENT: I 

JAMES P. DONOVAN K j 

JAMES P. DONOVAN, 

Attorney for the Plaintiff. I 
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Edwin E. Elliott, Appellant , 


District of Columbia, Appellee. 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

. j 

On January 3, 1945, shortly after 7 p. m., appellant went | 
with one Sadie Bright, operator of several rooming houses | 
(App. 6) for whom he did some work (App. 5, 28) and in one j 
of whose houses he lived (App. 4), to 211 E Street, N. W., 
Washington, D. C., to collect rent from a roomer at that j 
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address (App. 5). Appellant had not been to this address for 
“quite a little prior to this night” (App. 5). Appellant and 
Mrs. Bright entered 211 E Street, and left there together after 
she had completed her business, between 8 and 9 p. m. (App. 
6). The night was cold, and “pretty dark;” no rain was 
falling (App. 6, SO). Appellant and Mrs. Bright descended 
the step^ leading from the first floor of 211 E Street to the 
sidewalk (App. 6, 28, Exhibit 1, App. 53, and Exhibit 3, 
App. 57), and turned right, or west, toward 3rd Street 
(App. 6). 

Appellant was ahead and to the right of Mrs. Bright as 
they descended the steps and turned into E Street toward 3rd 
(App. 7, 28, 29-). After they had proceeded two or three 
steps (App. 6, 37, 38), walking toward 3rd Street, Mrs. Bright 
stopped to look into her pocketbook for some keys. Appellant 
also stopped (App. 7, 29). Appellant was on the inside of 
the sidewalk, near the buildings, at the time (App. 7, 42), in 
front of 213 E Street, N. W. The sidewalk at that point is 
about seven or eight feet wide (App. 13). Steps descend to 
a basement store in 213 E Street, N. W., (App. 12, 13, Ex. 
1, p. 53, Ex. 2, p. 55, Ex. 3, p. 57).' Steps leading to the first 
floors of 211 E Street, and 213 E Street, N. W., extend out 
toward the curb from the inner edge of the sidewalk 22 inches 
to two feet (App. 13, 14, 21. See Ex. 1, p. 53, Ex. 2, p. 55,’ 
Ex. 3, p. 57). When Mrs. Bright stopped to look into her 
pocketbook, appellant turned toward her (App. 8, 9, 10), and 
backed away toward the basement store at 213 E Street, to get 
“out of her light” (App. 7). 

Appellant was standing on an angle with his back toward 
the steps leading to the basement store, which is in fact a 
lunchroom (App. 11), and his left-side toward the store (App. 
7, 8, 9, 10). His left foot was placed just at the inner edge 
of the sidewalk (App. 7, 8, 9, 10). Immediately to the east 
of the steps leading down to the basement lunchroom is a 
window well or light space for the basement store window 
which is 11 inches lower than the sidewalk (App. 7), the 
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edge of the sidewalk at the outer side of this light space being 
coincident with and an extension of the top step of the flight 
leading to the basement lunchroom (See App. photographs 
Ex. 1, p. 53, Ex. 2, p. 55). The edge of the sidewalk at this 
point was described by appellant in his deposition as an 
“offset” (App. 7) and as a “ledge” (App. 7 et seq.). 

Appellant did not observe the difference in elevation be¬ 
tween the sidewalk and the window well, nor the existence 
of the steps leading to the lunchroom (App. 8), because of 
the absence of light (App. 26, 42). 

Although it was between 8 and 9 o'clock, appellant had not 
yet had his dinner (App. 10) and, being hungry (App. 10), 
he turned and lowered his head (App. 7) and looked over 
his left shoulder into the lunchroom (App. 15), to see if they 
were serving food therein (App. 10, 11). Appellant had his 
hands in his overcoat pockets (App. 14). Light was shining 
from the basement at 213 E Street (App. 14). Appellant 
slated variously that while he was looking into the lunchroom 
he fell (App. 14), and that as he lifted his head and tinned to 
walk away he fell (App. 15). Prior to falling, appellant was 
standing at the far end of the window nearer Third Street 
than Second Street (App. 26), and near where the steps were 
.leading to the basement (App. 26). Appellant fell sidewise 
(App. 10) and landed at the bottom of the steps leading to 
the basement of 213 E Street (App. 29, 34). Appellant be¬ 
lieved he struck the window well first (App. 26). Appellant’s 
hip was fractured (App. 27). 

Mrs. Bright did not actually see him fall (App. 36), but 
heard him fall and found him at the bottom of the steps lead¬ 
ing to the basement of 213 E Street (App. 29). 

Appellant lives at 1904 G Street, N. W., in a basement 
room (App. 23), which is entered by steps which go down 
thereto from the outside alongside of steps that lead to the 
first floor of said premises (App. 24), and knew that many 
places in Washington have steps of that sort (App. 24). 
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SUMMARY OF ARGUMENT 

1. A window well in front of a building and steps leading* 
down to a basement entrance on the inside of a sidewalk, are 
in the same category as trees, lampposts, water hydrants, car¬ 
riage steps, etc, on the outside edge thereof, and are generally 
denominated “lawfnl obstructions. 9 ’ The District of Columbia, 
as a municipal corporation, is not liable for maintaining or per¬ 
mitting the maintenance of so-called “lawful obstructions” when 
the same are not in themselves defective, even though a person 
may be injured by contact therewith. 

2. Neither the District Court nor this Court may take judicial 
norice of municipal ordinances which are not pleaded and proved. 
But in any event failure to cause erection of guards around a 
“lawful obstruction,” even though such guards are required by 
municipal ordinance, is net actionable since enforcement of such 
ordinances is a governmental function, for negligence in the 
performance of which the District Of Columbia is not liable. 

3. Where all the facts are before the Court, and the facts arc 
undisputed, the ultimate conclusion to be drawn from those 
facts is for the Court, and, accordingly, the trial court properly 
granted defendant’s motion for summary judgment, where the 
plaintiffs entire case was before it in depositions and exhibits. 

ARGUMENT 

I 

Pe rmittin g a window well in front of a building and steps lead¬ 
ing to a basement entrance is not negligence on the part of 
the municipality. 

It is well settled that the District of Columbia is charged 
with the duty of exercising reasonable care to maintain 
its streets in reasonably safe condition for public travel, but 
it is not an insurer of the safety of pedestrians on the side- 
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walks and is not liable for every injury that occurs to a pedes¬ 
trian upon public space. “A Municipal or quasi-municipal ! 
corporation is not responsible for every accident that may oc¬ 
cur on its streets or highways, nor is it a guarantor of the j 
safety of travelers thereon or an insurer against all injury 
which may result from obstructions or defects therein, * * *” j 
25 Am. Jut. ‘'Highways,” 669. 

The courts recognize that there are many objects which may ] 
be placed in sidewalks, and although regarded, in a particular | 
sense, as obstructions, are “allowed and authorized, by im- | 
memorial custom and usage, as being necessary to the health, i 
convenience, protection, and enjoyment of the homes and j 
lives of the inhabitants of the city.” Among the items so j 
classified are shade trees, lampposts, water hydrants, awning | 
posts, telegraph and telephone poles, carriage steps, hitching 
posts, pumps, steps leading to the doors of houses, steps and j 
area-ways leading downward to the entrances to basements, 
openings for the admission of light and air to basement win- i 
dows, projections in the shape of bay windows and other j 
similar constructions on the inner part of sidewalks. Howes \ 
v. District of Columbia, 2 App. D. C. 188; Wolf v. District of 
Columbia , 21 App. D. C. 464, affirmed 196 U. S. 152, 49 L. i 
ed. 426. ' . j 

The instant case is almost identical, so far as the facts are | 
concerned, with Howes v. District of Columbia, supra. Ap¬ 
pellant attempts to distinguish and avoid the effect of the 
Howes case by pointing out that in the Howes case the plain- j 
tiff had to step over a coping five inches high before he fell 
and was walking at the time he fell, whereas “The appellant j 
did not step over a coping at the back of the walk. In fact 
he was not walking across the walk but was standing on it j 
at the time of the accident” (Appellant’s Brief, p. 12). This i 
statement is at variance with appellant’s testimony (App. 15) j 
and in any event these are distinctions without difference. 

In the Howes case, after a change in grade of the abutting 
street, “an area or opening, about four feet wide, and run- i 

- • I 

i 

,i 


i 
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ning the length of the front of the house, had been left, over 
part of which the platform extended, from which the 
steps projected for the entrance to the house, and the re¬ 
mainder of the opening had no protection other than a small 
coping, about five inches above the pavement and about four¬ 
teen inches wide. * * * The clear sidewalk outside of the 
coping is about ten or eleven feet.” The plaintiff, 68, after 
dark, went to the neighborhood in search of a man named 
Jones. After inquiring of “an old colored man” concerning 
Jones’ residence, the two walked toward the house in front 
of which was the areaway above described, “the plaintiff 
keeping his eyes constantly on the light in the window. * * * 
The plaintiff kept right on towards the window, keeping his 
eye on the light all the time, and not noticing the opening 
before him; and when he came to the coping, he fell head¬ 
foremost into the opening, and'was injured.” Nowhere does 
it appear that Howes stepped over the coping. 

Here, the appellant, after dark, was walking with a com¬ 
panion who stopped to look into her pocketbook. Appellant 
also stopped (App. 7, 29), very dose to an areaway in front 
of a window and steps leading down to a basement doorway. 
The dear sidewalk was seven or eight feet wide (App. 13). 
Appellant turned with his back towards the steps leading to 
the basement door, (App. 7, 8, 9 and 10), and backed away 
from his companion “to get out of her light” (App. 7). Being 
hungry and desirous of ascertaining whether food was being 
served within the basement store, (App. 10, 11), which was 
in fact a lunchroom (App. 11), appellant looked over his 
shoulder into the basement store from which a light was shin¬ 
ing (App. 14) and either while looking (App. 14) or while 
lifting his head and turning (as he said in one instance) to 
walk away (App. 15) he fell. Physical conditions were prac¬ 
tically identical with those in the Howes case except that in 
the case at bar’ the window well was only eleven inches deep 
instead of nearly a full story, and there was a flight of steps 
leading down to a basement doorway. (See Exhibits, App. 
53, 55, p7). 
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If the plaintiff in the Howes case was guilty of negligence 
in walking forward toward a light in a window without antici- j 
pating a to-be-expected opening near the building, certainly 
appellant was negligent in backing up to a flight of steps lead¬ 
ing to a basement entrance and looking in a lighted window I 
over his shoulder at the extreme inner edge of the sidewalk j 
approximately two feet inside the line of projecting steps lead- | 
ing to the first floors of the houses in the block. Counsel for 
appellant, on page 11 of his brief, comments that the Howes 
case was decided by this Court just a few years before the 
turn of the century. The Howes case has not been reversed, j 
however, and was cited with approval in Wolf v. District of 
Columbia, 21 App. D. C. 464, 471 (1903), affirmed 196 U. S. 
152, 49 L. ed. 426 (1905); in Dotey v. District of Columbia, | 
25 App. D. C. 232, 235 (1905) and in District of Columbia v. 
White, 48 App. D. C. 44, 49 (1918). In the Howes case the| 
rights of the respective parties-litigant ,were fully set forth | 
in unambiguous and unequivocal language at p. 192 as fol-i 
lows: 

i 

“It is a mistake to assume, as counsel for the plain¬ 
tiff seems to do, that the sidewalks, so-called, of the 
cities of Washington and Georgetown, from the build¬ 
ing line to the curbstone, are intended to be roamed 
over at will by those having occasion to be upon them j 
for the purpose of travel or pleasure, or for any other 
purpose. It is very evident to every one that these 
sidewalks in their entirety are not intended to be free 
from obstructions. Steps leading to the doors of 
houses, steps and area-ways leading downwards to i 
the entrance to basements, openings for the admission 
of light and air to basement windows, projections in 
the shape of bay windows and other similar construc¬ 
tions on the inner part of such sidewalks, are neces¬ 
sary and recognized obstructions to their free and 
unlimited use for the purpose of travel over them, 
and on the outer side we have carriage steps, hitch¬ 
ing posts, hydrants, pumps, planted trees, over which 
the public may not pass in freedom. Very generally 
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also we have now a very considerable portion of this 
alleged sidewalk taken away from this supposed pub¬ 
lic use by its reservation for parking purposes. Now, 
it cannot for a moment be supposed that a person 
using the sidewalks for the purpose of travel or 
amusement, or any other purpose in itself lawful, 
may deliberately close his eyes and stumble over a 
hydrant, or a carriage step or a projecting portico, or 
steps leading down to a basement, and hold the mu¬ 
nicipality responsible for the result of his own reck¬ 
lessness. He has a right to suppose that the portion 
of the so-called sidewalk reserved for the ordinary 
purposes of travel over it, is maintained in good con¬ 
dition to subserve that purpose; and he is not 
required to be on the lookout for pitfalls in that 
part of the public highway. But he is required 
to be on his guard when he approaches the inner 
line; for there he knows, or should know, that 
there are usually just such obstructions as those that 
have been mentioned. Almost as frequent of occur¬ 
rence as the steps leading up to the platform to the 
main entrance to a house are the steps leading down¬ 
ward to the area by which the entrance is reached 
to the basement. Can it be that a man may ignore 
the existence of such steps and of such area, close his 
eyes to them and walk right onward to the wall of 
the house to look into the window, or for any other 
purpose, and hold the municipality liable if he hap¬ 
pens to be injured? We cannot think so. Inside 
the usual pathway of the so-called sidewalk there is 
always more or less danger. It is want of ordinary 
care and caution to ignore that danger.” 

Appellant has cited a number of cases as being decisive of 
the question involved here. But reference to those cases leads 
to the positive conclusion that they have no bearing on the 
issue in this case, and may be easily distinguished. 

District of Columbia v. Bauer, 55 App. D. C. 280, 4 F. 
(2d) 947, involved a raised platform in the parking used as 
a part of the sidewalk, but there-is nothing in that case to 
show that this platform was what has been loosely termed a 
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“lawful obstruction” such as are referred to in the Howes and 
Wolfe cases, supra. I 

District of Columbia v. Colon, 48 App. D. C. 96, involved a 
defect in the construction of street car tracks in the middle j 
of the highway. j 

The case of Finney v. District of Columbia, 47 App. D. C. 

48, involved a tree space which, although three to six inches 
below the grade of the sidewalk, was held to be reasonably 1 
safe according to the general plan, and a judgment for the j 
District of Columbia in a suit by a pedestrian injured in a j 
fall therein, was affirmed. The very quotation from the Fin - j 
ney case, on page 7 of appellant's brief, sustains in principle 
the Howes case, supra, for the Court there says: 

I 

j 

“The District owes it to the public to so safeguard j 
the spaces as to prevent accident, either by a reason¬ 
ably safe general plan of construction and mainte- ! 
nance, or by the erection of barriers about the spaces, 
which will prevent persons using the sidewalk from 
stepping into the spaces and being injured.” (Italics j 
supplied.) ' j 

I 

A reasonably safe general plan of construction and mainte- j 
nance encompasses those “lawful obstructions,” which may j 
easily cause injury to careless pedestrians, such as shade trees, '] 
lampposts, water hydrants, awning posts, telegraph and tele- j 
phone poles, carriage steps, hitching posts, pumps, steps lead¬ 
ing to the doors of houses, steps and area-ways leading down- ! 
wards to the entrances of basements, openings for the ad- ; 
mission of light and air to basement windows, projections in ! 
the shape of bay windows,, and other similar constructions | 
on the inner part of sidewalks. Howes v. District of Colum¬ 
bia, supra; Wolf v. District of Columbia, supra. j 

In District of Columbia v. Arrnes, 107 U. S. 619, 27 L. ed. 
618, the defect complained of was a variation of two feet in j 
the very center of the sidewalk. 

■ J 


i 

L • 
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Appellant relies strongly on Dotey v. District of Columbia, 
25 App. D. C. 232, and Way, et til. v. Efdimis, 66 App. D. C. 
92, 85 F. (2d) 258. These cases are easily distinguishable 
from the present case. In the Dotey case a water box pro¬ 
jected about six inches above the brick pavement leading to 
the house. This was a defect, not a “lawful obstruction.” In 
the Efdimis case, the plaintiff was injured when trapdoors 
over which she walked gave way and precipitated her into 
the cellar beneath. Again, the cause of the accident was a 
defective condition and not a “lawful obstruction” which a 
pedestrian must anticipate. Indeed, this Court itself, in the 
Dotey case, distinguished the situation there from the facts 
in Wolf v. District of Columbia, supra, and Howes v. District 
of Columbia, supra, and reaffirmed its previous decisions in 
those cases. 

So, also, in Altemus et al. v. Talmadge, 61 App. D. C. 148, 58 
F. (2d) 874, the defect was a hole in a sidewalk which ex¬ 
tended from public space into private space, and formed one 
sidewalk, the defect being some distance from nearby show 
windows. The statement by the Court, quoted in appellant’s 
brief (p. 9): 

“Obviously, if the hole had been entirely on the city 

property, the city alone would be liable, * * *” 

is not disputed at all. The liability of the municipality for 
defects m the sidewalks is so well settled that it hardly needs 
restatement. The question in the Altemus case, however, was 
the exact place where the plaintiff had fallen, and the Court 
held that where the hole was partly on public and partly on 
private space, the plaintiff was not required to point out to the 
inch the exact portion of the hole in which she had stumbled. 

Cases cited from other jurisdictions may likewise be dis¬ 
tinguished from the question involved here. City of Birm¬ 
ingham v. Smith, 231 Ala. 95, 163 So. 611, involved an open 
drain ditch occupying the entire space of a section of the 
sidewalk. While the Court in that case held that a hole. 
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depression or excavation into which a pedestrian may and j 
does fall, and left without guards or warning signals is, prima 
fade, a dangerous defect, it is obvious, from the facts in the j 
case, that this statement applies to a hole, depression or I 
excavation across a portion of the sidewalk intended for pub¬ 
lic travel. 

Edgeworth v. City of PeUy, et at., Court of Civil Appeals 
of Texas, 173 S. W. (2d) 254, involved a hole some eight | 
inches deep in the parking alongside of a paved sidewalk in j 
which a water stop-cock-box was located. The case involves j 
the same principle as enunciated by this Court in the Finney j 
case, supra, and the Dotey case, supra, but adds nothing there- ! 
to, and is in no way decisive of the question here involved, i 
The same may be said of the case of Townley v. City of Hunt- 
ington, 68 W. Va. 574, 70 S. E. 368, 34 L. R. A. (N. S.) 118, J 
in which the facts were that a child of three years fell into 
a trench in the parking between the sidewalk and the roadway j 
which had remained open and unguarded for several months, i 
So, also, in Hearn v. City of Waterloo, 1S5 Iowa 995, 169 
N. W. 392, where the plaintiff stepped into a hole two feet ] 
deep, obviously between the sidewalk and the curbing be¬ 
cause the facts in the opinion state that the plaintiff was •! 
walking near the “outer edge” of the sidewalk. The liability l 
of the municipality for injuries to pedestrians in the park- j 
ing between the sidewalk and the curbing has been clearly j 
defined by this Court, and decisions from other jurisdic- j 
tions thereon contribute nothing on that question, nor to i 
the issue involved herein. 

Appellant has completely lost sight of the fact that his | 
injury was occasioned by a fall down a flight of steps ad- l 
jacent to a window well which was in no way defective in j 
construction, and was not constructed by appellee. More¬ 
over, he fell into a type of opening which this Court has said ! 
specifically and repeatedly is a “lawful obstruction” which ! 
pedestrians must anticipate. The facts show that the de¬ 
fendant was familiar with this type of opening because his j 
residence at 1904 G Street, N. W., was in a basement room j 


I 

i 

i 
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entered from a flight of steps leading down thereto ouside the 
building and adjacent to a flight of steps leading up to the 
first floor thereof. The District of Columbia is no more liable 
for injury to the appellant in this case than it would be had 
the appellant stumbled over a properly erected fire plug, 
lamppost, carriage block, steps leading to the first floor of 
a residence or other of the innumerable objects which this 
Court has said that pedestrians must anticipate upon the 
sidewalks and which are generally classified as ‘lawful ob¬ 
structions.” Unless such “lawful obstructions” are improperly 
constructed or in themselves defective in some manner, their 
mere presence or existence, although a pedestrian may be 
injured thereby, furnishes no right of action against the Dis¬ 
trict of Columbia. 

It will be noted that the expression “lawful obstruction” 
has been set forth herein wherever it occurred in quotation 
marks. This for the reason that there is actually no such 
thing as a “lawful obstruction.” That which may impede 
pedestrian or vehicular traffic, if lawfully within the confines 
of the highway, is not in contemplation of law, an “obstruc¬ 
tion.” A succinct explanatory statement may be found in 
Lyus v. Stepney Borough Council, 1 K. B. 134, 136 A. L. R. 
1317,1324, where Lord Justice Luxmoore, delivering the opin¬ 
ion of the English Court of Appeals, quoted Lord Wrenbury, in 
Great Central Railway Co. v. Hewlett, 2 A. C. 511, 524, as 
follows: 

“Lord Wrenbury said, ibid. 524: ‘In the year 1902 
the appellants obtained an Act which authorized 
them to maintain the post and from time to time 
when necessary to renew and replace it in the same 
site and position. The authority was not an authority 
to do anything actively (except as regards renewal 
and replacement, upon which nothing turns), but a 
mere authority to leave things alone. The word 
“maintain”’ in the section means no more than “not 
remove.” The result is that that which theretofore 
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i 
i 
I 

i 

was an illegal obstruction became a legal obstruc¬ 
tion. For greater accuracy the* word “obstruction” j 
(which implies something' which improperly inter¬ 
feres with the rights in the highway) ought to be 
dropped. The post was no longer an obstruction to 
the highway. The legal highway was a road in which 
there stood a post. Whoever used the highway must 
use it as a highway with a post in it.’ ” 


Failure to erect or cause the erection of barriers around a “law- 1 
ful obstruction” does not constitute negligence. 

The second point raised by counsel for appellant is that the ! 
District of Columbia was negligent in not erecting or caus- j 
ing to be erected a fence or railing between the public side- | 
walk and the window well and steps leading to the basement | 
door of premises 213 E Street, N. W., as allegedly required ! 
by the building regulations for the District of Columbia. 

It is not disputed that there was no railing or fence at this I 
point in public space. Appellant's brief sets out what pur¬ 
ports to be Article 406-02 of the building regulations for the j 
District of Columbia, and quotes from City of Lincoln v. ! 
Power, 151 U. S. 436, 38 L. ed. 224 (erroneously cited as being | 
from Mosbeval v. District of Columbia ), as follows: 

I 

i 

“These provisions of the municipal code only express j 

and provide for what was the plain duty of the city.” | 

• ' i 

■ _ I 

But such regulations were not pleaded in the case at bar,, 
and neither this Court nor the trial court can take judicial! 
notice thereof. This Court in District of Columbia v. Petty, 
37 App. D. C. 156, 160-162, affirmed 229 U. S. 592, said: 

‘ ; I 

“* * * The first question, therefore, which logically 
presents itself, is whether, in an action of this kind, 


I 

I - 

i 

i 

i 
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where liability depends upon prescribed rules or regu¬ 
lations, recovery caSh be had unless such rules and 
regulations are pleaded. A careful review of the au¬ 
thorities leaves no room for doubt upon this ques¬ 
tion. The rule, as stated by Dillon in his work on 
Municipal Corporations, is that ‘the acts, votes, and 
ordinances of the corporation are not public matters, 
and must, unless otherwise provided by statute, be 
pleaded and proved/ 1 Dill. Mun. Corp. 4th ed. 
sec. 83. In Robinson v. Denver City Tramway Co., 
90 C. C. A. 160, 164 Fed. 174, Judge Van Devanter, 
now Mr. Judge Van Devanter of the Supreme Court 
of the United States, said: ‘An ordinance is not a 
public statute, but a mere municipal regulation; 
and, to make it available in establishing a charge of 
negligence, it must be pleaded, like any other fact of 
which judicial notice will not be taken. Here it was 
not pleaded, and so could not be proven/ 

“ ‘The general rule is well settled [citing cases] that 
municipal ordinances and by-laws are not laws of 
which judicial notice will be taken, but facts to be 
pleaded and proven. If not duly pleaded, they can¬ 
not be proven/ 28 Cyc. Law & Proc. p. 393. 

“In Stittgen v. Rundle, 99 Wis. 78, 74 N. W. 536, 
damages were sought for an alleged false imprison¬ 
ment, and the trial court ruled that plaintiff’s arrest 
was without due process, and that he was entitled 
to recover damages from the officer arresting him. In 
the appellate court it was argued that this ruling was 
erroneous, owing to an ordinance of the city of 
Milwaukee, granting authority to policemen of that 
city to make arrests in cases of misdemeanor. The 
court said: ‘The ordinance was not mentioned in the 
pleadings or introduced in evidence, and first makes 
its appearance in the case when printed in appellant’s 
brief. The obligations of courts are sufficiently burd¬ 
ensome when they are required to take cognizance of 
all acts creating and granting powers to municipal 
corporations. They have uniformly refused to take no¬ 
tice of the acts and ordinance (sic) of such bodies ex¬ 
cept upon due proof. [Citations.] And the intro¬ 
duction of such an ordinance in evidence when not 
pleaded, against proper objection, is error.’ 
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“In Porter v. Waring, 69 N. Y. 250, it was said: 

‘If the court could take judicial notice of the ordi¬ 
nances of a municipal corporation, it would involve 
the consideration of all the numerous enactments, 
whether printed or otherwise, which the common 
council have adopted, which relate to the subject of 
the controversy, and the existence of many of which 
might be entirely unknown to the parties or their 
counsel/ 

. “While some of the cases hold that ordinances 
must be set out in haec verba , we think the general 
rule to be that it is sufficient to set forth their pro¬ 
visions in substance. Illinois C . R. Co. v. Ashiine, 

17111L 313,49 N. E. 521; Kip v. Paterson , 26 N. J. L. 

298; Decker v. McSorley , 11 Wis. 91, 86 N. W. 554; 
Wagner v. Garrett , 118 Ind. 114, 20 N. E. 706; Lex¬ 
ington v. Woolfolk, 117 Ky. 708, 78 S. W. 910. They 
must be carefully identified, however, that they may 
be found without difficulty.” j 

l 

The case of Finney v. District of Columbia , 47 App. D. C. i 
48, is not apposite. The question involved there was the j 
maintenance of tree spaces which were actually created by 
an affirmative act of the District of Columbia and not, as 
here, created by an abutting property owner. Moreover, as j 
hereinbefore pointed out, the Court in the Finney case , did j 
not say that the District of Columbia is bound to ereet bar.- | 
riers alongside such tree spaces but is only required, as re- i 
gards such spaces, to maintain them so as to prevent accident, ! 
“either by a reasonably safe general plan of construction and i 
maintenance, or by the erection of barriers about the spaces, 

* * V’ (Emphasis supplied.) The ultimate conclusion of ; 
that case was that the tree space, although below the level of 
the sidewalk from three to six inches, was in a reasonably safe j 
condition according to plan, and a judgment for the District j 
of Columbia was affirmed. 

The law is clear that the District of Columbia as a mu¬ 
nicipal corporation is not liable to respond in damages for 
failure to enforce its ordinances, since the enactment and i 
enforcement of municipal ordinances are governmental func- 


i 
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tions. In 38 Am. Jur., “Municipal Corporations,” page 299, 
is set forth the following: 

“The general rule, subject to certain qualifications 
hereinafter noted, is that in the absence of statutory- 
provision, a municipal corporation is not liable for a 
failure to enact or enforce ordinances. It is well 
settled that a citizen who is injured in his person or 
property by the acts of another cannot maintain an 
action against the municipality in which the injury 
was inflicted based on the grounds that the act which 
caused the injury would have been prohibited by a 
municipal ordinance if the municipal council had at¬ 
tended to its duties with reasonable care and judg¬ 
ment. The enforcement of ordinances is an execu¬ 
tive function. * * * Unless there is a valid contract 
creating, or a statute declaring, the liability, a munic¬ 
ipal corporation is not bound to secure a perfect ex¬ 
ecution of its bylaws relating to its public powers, and 
it is not responsible civilly for neglect of duty on the 
part of its officers in respect of their enforcement, 
although such neglect results in injuries to private 
persons which would otherwise not have happened.” 

In 5 McQuillen on Municipal Corporations, 2nd Ed. Rev. 
(1937), 1172, Sec. 2842, the law is stated as follows: 

“A municipality is not liable for the negligence of its 
building department which is created by statute to 
perform a public service and in which the munici¬ 
pality itself has no private interest, and from which it 
receives no special benefit or advantage in its cor¬ 
porate capacity. So a municipality is not liable for 
the alleged wrongful acts of building inspectors in 
tearing down frame buildings within the fire limits.” 

in 

Where the facts are undisputed, the ultimate conclusion to be 
drawn therefrom is for the Court. 

The third point raised by appellant is that the question 
of contributory negligence is one for the jury and not for the 
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Court. In support of this proposition, appellant cites, among | 
others, Fox v. Johnson & Wimsatt, Inc., 75 U. S. App. D. C. j 
211, 218, 219, 127 F. (2d) 729, as holding that the trial court I 
should not decide issues of fact. The concluding paragraph 1 
of that decision states in part: I 

i 

i 

"There was conflict concerning interpretation of the 
facts and the ultimate conclusion to be drawn from I 
them respecting intention. But there was none as to 
the facts themselves. * * * Conflict concerning the 
ultimate and decisive conclusion to be drawn from ! 

undisputed facts does not prevent rendition of a sum- | 

mary judgment, when that conclusion is one to be 
drawn by the court. .The court had before it all the j 
facts which formal trial would have produced. Going 
through the motions of trial would have been futile. 
Judgment therefore was given properly for the de- [ 
fendant.” j 

I 

i 

In the Howes case, supra, this Court held: I 

j 

i 

“Nor do we think that it is a case in which the ques¬ 
tion of negligence should have been submitted to j 
the jury. The testimony is positive, dear and un¬ 
equivocal. There are no conflicting statements to 
be taken into consideration. Only the plaintiff's own 
story is to be regarded; and it is greatly to his credit j 
that he tells his story honestly and candidly. From 
that story there is but one inference to be drawn, 
and that is that the plaintiff, probably through | 
thoughtlessness, but still through his own fault, j 
walked diagonally across the pavement and up to the i 
window of the house near which he was injured, I 

without once taking the precaution, which every j 

reasonable and prudent man would take, of looking 
before him to see whether any of the obstacles to his j 
progress existed which are usually found adjacent 
to the walls of houses. No man in the exercise of ! 
ordinary care and caution would have so acted; and 
there was nothing, in our opinion, to be submitted j 
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to the consideration of a jury. If, upon the testi¬ 
mony now before us, the case had been submitted to 
the jury, and the jury had rendered a verdict for the 
plaintiff, we think it would have been not only the 
right, but the duty, of the court to set aside the 
verdict. And so thinking, we cannot suppose that 
there would have been any propriety in going through 
an empty formality barren of beneficial results. We 
think this case falls within the rule laid down in the 
case of Baltimore & Potomac Railroad Company v. 
Jones, 95 U.'S., 439; Macon Co. v. Shores, 97 U. S., 

278 \ Griggs Houston, 104 U. S., 553; Goodlett v. 

L. &N. R.'R: Co., 122 U. S., 391. 

“We are of opinion, therefore, that there was no 
error on the part of the court below in directing a 
verdict for the defendant; and the judgment must he 
affirmed with costs ” 

It must be remembered that the District Court had before 
it full and complete depositions of apppellant and Mrs. Bright, 
the only witnesses to appellant’s fall, and exhibits identified 
by the deponents, and that therein, as was said in Fox v. 
Johnson & Wimsatt, Inc., supra, “the court had before it all 
the facts which formal trial would have produced. Going 
through the motions of trial would have been futile.” 

CONCLUSION 

For the foregoing reasons it is respectfully submitted that 
the action of the trial court in granting appellee’s motion for 
summary judgment was correct and should be affirmed. 
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